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Assessee -leasing out his· colliery to 
contractor whether lease of colliery 
business itself and not only of Commercial 
assets-income of the assessee, . whether . 
income from other sources. 

Where the assessee leased out his 
colliery_ to the managing contractor; . 

Held, that the lease -was of colliery 
business itself and . not merely of the 
commercial assets . The ·assessee had . no 
concern with the business of colliery. 

Held, further,. that the income · of · the 
:assessee under the lease . could not, 
therefore, be treated as income from 
'business'. It had to be treated ~s income 
from 'o·ther sources'. · 

Commissioner of Income-tax, Bihar, . 
Patna v. Bishwanath Roy {1985) . ILR 64 
Pat. 1162 

Assessee- a · partnership firm_ 
leasing the business. of the Colliery to 
managing contractor-whether lease of the 
~ntire business and · not only the 
commercial assets- income of the 
assessee, whether income from 'other 
sources'- registration of the partnership 
firm of the ·assessee, whether could be 
continued. · 
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Where the partnership firm granted 
·lease of the business of the colliery to the 

· Managing Contractor and all that was left 
with the proprietors was the guaranteed 
income and royalty on raisings and 
despatches of coal, the assessee having 
neither control over the business nor 
stake in the liability or profit ;: 

Held, that the transaction did n'ot 
involved . lease of only commercial 
assets , but it was a lease 'of entire 
business. 

Held, further, that the income of the 
assessee must be assess·ed as income 
from "other sources" and not income 
from 'business' . . · 

Held, also, that there can · not be a 
partnership without business . There being 
no partnership , the reg istration of the firm 
could not have been continued. 

·commissioner of Income-tax, Bfhar, 
Patna v. · M/s. -Kuya and Khas Kuya Colliery· 

Page. 

Co ., ·Jharia (1985) ILR 64, Pat. 1167 

. ' Bihar Consolidation . of Holdings and 
Prevention of Fragmentation Act , 1956-
Section 1 0(2) ~Objection filed-authorities 
under the Act-duty of- failure on the part 
of ~he Consolidation Officer to apply his 



INDEX · 

mind and decide the dispute. ·between the 
parties- order passed- nature of. 

The· , authoritres ·under the Act, who 
have been vested with powers to settle 

· the questions regarding title and other 
disputes and who have replaced the Oivil 
Courts are judicial authorities and must 

. record reasons in support of a decision 
on any disputed claim. Where from the 
order pass&d "by the Consolidation: Officer 
it will appear that he has not · acted in the 
manner in which a judicial . authority is 
required to· act and has not decided the 
dispute between the parties and has failed 
to apply his min.d; 

Held, · that the order · is most 
perfunctory. The order · being subject to 
appeal the necessity to record reasons · 
w~~ greater and as such the or·der has 
gof to be set aside. . · · · · · . · 

The appellate authority in the instant 
case after having found that there was no 
partition in the family in the year 1930 as 
claimed. by respondent no. 6, there could 
b~ no reason for holding that the partition 
m1ght have ,.take~ place between the year 
1954 · and 1969 1n as much as it was no 
body's case. In ·any event he was not only 
to partition t~e joint holdings as envisaged 

iii 

Page. 
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under section 8A of the Act but was also 
. required to decide ·_the question regarding 
· the respective title of the parties in 

respect of the holdings . recorded in 
separate names . In a case of this nature 
the cons.oiidation authorities are required 
to decide whether there was an earlier . 
partition and if the conclusion is that 
there was no" earlier partition and the 
famtly . remained joint · then to decide 
whether any holding recorded tn the name 
of an individual member of the family was 
joint property or a separate acquisition of · 
that person. 

Held, therefore, that in the instant 
. case as neither the appellate nor the 

revisional authority have tried to decide 
the present dispute in this manner, the 
appellate and revisional order · contained in 
Annexure 2 and 3 are fit to be quashed 
and set aside. · 

Sh.eojoti Devi and .another v. The 
State of Bihar and others . (1985) I LR 64 , 

Page. 

Pat . 1135 

Bihar Control of Crimes Act, · 1981-
Section 2(d) Ciause -(i) and 
(if) :.pro !l-is ions of- mention of only one 
case against the petitioner in ·the ground 
served on him . for his .detent ion- effect 



INDEX 

of- section 12(2)- detention 'o{ petitioner 
unde~~ validity of: 

Where in the ground served on ~h~ · 
petitioner for his detention under sectron 
12(2) of the Bihar Control of Crimes Ac.t, 
1981 here in after called the Act, there rs 
mention of only one case ·against him; 

Held, that a single act or 
commission falling under clauses (i) and 
(ii) of section 2(d) of the Act ' Cannot be 

·characterised as an habitual act or 
commission referred to under the aforesaid 
two clauses . . Idea o'f habit involves the 
element of persistence and repetition of 
similar act or commission of the same class 
of offences or the kind, If the act or 
commission are not of the same k.ind it can 
mot be characterised as. habitual . . ' . 

. Held, .further, that as .. :,it can not be 
said that the petitioner is an anti-soci.al 
element, the order of detention is bad and 
is fit to be quashed . .. · · 

v 

Page. 

Surendra Yadav v. The State of Bih · 
and others (1985) I LR 64, Pat. · ar 

Bihar Land · Reforms Act 1950 _ 
Section 6 and . 8 read with Bihar Land 
Reforms . . Rules, 1951, rule 8-Scope 

· applicability of- section 8 and rule an: 
, 

.1 071 
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whether contemplated a second apeal 
frqm the appellate order-proceeding 
under section 6- nature of. 

The proceeding under section 6 of 
the Act is judicial in nature in which rival 
claims of the litigating parties are 
determined and unless the law vested in 
the authority to interfere with the order 
passed-· in the proceeding the power in 
this regard cannot be assumed merely for 
the reason that a particular authority is an 
officer subordinate to him. Both section 8 
of . the Act and rule 8 of the Rules deal 
with one appeal directed against the 
original order under section 6. They do 
not contemplate a second appeal from the 
appellate order. · · 

Held, therefore, that in the instant 
' case having reg·ard to the , provisions of 
the Act and the · Rules the commissioner 
has no jurisdiction either revisional or 
otherwise to interfere with an order passed 
in appeal under section ·8 of the Act. 

Shaikh Gajar v. The State of Bihar 

Page. 

and others (1985), ILR 64, Pat. 1157 

Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) · · Act, 1961 - Section 16(3)
application under- by heirs of third donee 
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claiming to be adjoining Ratyat, with 
respect to entire lands sold by other two 
donees by registered -sale deed _ o~ 
·deposit of Rs. 18,000/-, the sale pnce
heirs ·of third donee also executing deed. 
of Bazidawa with respect to their share 
and · accepting Rs. 5,000/-- deed of " 
Bazidawa, whether operated as deed of 
conveyance -transfer validity of-. application, 
whether maint.ainable. 

Three plots were given . in gift · to 
three Bhaginwans ·and only two of them ' 
sold all the · three plots claiming · ' their 
exclusive possession by six . . Registered 
sale deeds for a consideration of Rs . 
1a;ooo1- but the vendees subsequently . got 
executed a ·Bazidawa deed · on payment of 
•Rs. 5,000/- by the heir of the . third donee. 
The heirs of the third donee filed a single 
application under section 16(3) of the 
Bihar Land R~f~~ms · (Fixatio·n of Ceiling . 
Area and Acqu1s1t1on of Surpfus L,and) Act 
1961 . hereinafter called. the · Act, · fo~ 
reconveyance of those lands in their 
favour claiming their title and possession 
over the plot which · is adjoining to the 
abo>v<e mentioned three plots . . . · 

. T~e v_e_ndees took .an ~bfection t.o' the 
mamtamab1llty of the . application· as the 
pre-emptors has deposited only Rs. 
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18,000/- and as such the deposit was 
short by Rs. 5,000/-. · · 

He.ld, that the intention to convey the 
property for valuable considerat ion was 
clearly expressed by the real owners of . 
the property by execution of the deed of 
Bazidawa. In such a situation the deed of 
Bazidawa did not remain a mere admission 
but operated as a deed .of conveyance . . 

Held, further, that it is clear that 
there, · could be no valid transfer in 
respect of the 1/3rd property belonging to 
the · heirs of the third Donee and, 
therefore, no order of ·pre-emption can be 
made under section 16(3) of the Act . In 
this view of . the . matter even if it is 

. assumed that the deed of relinquishment 
did not operate as a ·deed of transfer ' the 
pre-emption appl.ication was bound to be 
dismissed on the ground that there was 
no valid transfer in t~e eye of law. · 

· · Ram· jag Kunwar & . others v.' Member, 
Board of Revenue . & others (1985) I LR 64, 

Page. 

Pat. · · · 1185 

. Central Excises and · Salt Act, 
1954·- Tariff Item 11 E- electricity Included 
by the Finance Act 19 of 19 78, · section 
36- generation of electric energy, whether 
can . be subjected · to payment of excise 



INDEX ix · 

Page. 

duty- amendment, · whether ·ultra vires
Constitution of India, ·schedule 7, List I, 
Entry 84. 

The Entry 84 in List I of Schedule 7, 
of. the Constitution uses not- only the · word 
" manufacture" but also "produce". The 
expression "produce" is · of a very wide 
connotation and ,.the generation of electric 
energy is included in the term "production." 
So far the expression "good's" used in 
the said Entry is concerned there is again 
no reason to give it a narrow meaning. 
Electricity is perfectly capable of being 
felt and sometimes in a big way to the .· 
great discomfort of a person. · 

Held, therefore, that the expression 
"goods" used in the 84th Entry in List 1 
of Schedule 7 to the Constitution of India 
covers electric energy for the purpose of · 
excise law. . • 

· Held, further, that the amendment by . 
in elusion ·'of Tariff item -11 E of the Central 
Excises and Salt Act, 1954, is not ultra vires 
of the powers of the Union Government as ~ it 
is possible to measure the production by 
reference to the consumption. It is not 
possible to hold that merely . because 
kilo~att h_our has _been used as unit of 
mea~ure Jn the disputed Item, the tax 
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must be assumed to be not included in 
the excise duty. 

M/s. Tata Yodogawa Ltd. v. Union of 

Page. 

In pia and others (1985) I LR 64, Pat. 1106 

Code of Civil Pr.ocedure , 1908-
· 1- Scheme · of-preliminary decree passed 
in a partition suit- proceeding for final 
decree -.pendency of- parties entering 
into compromise -final decree passed on 
the basis of compromise- party, whether 
debarred from executing final compromise 
decree. 

On the basis of a . compromise final 
decree a party is entitled to execute the 
final decree for the purpose of getting 
delivery of possession. If delivery of 
possession is not effected, then the final 
decree remains inexecutable. It is . the 
scheme of the Code of Civil Procedure that 
a final decree passed in a partition suit 
must be executed. · In the present case, a 
preliminary decree was passed. During the 
pendency of the . proceeding of the final 
decree, . the · parties had entered into a 
compromise. A final decree was passed on 
the basis of the compromise. Thereafter 
the final decree was put into execution. 

Held, therefore, · that a party. is 
entitled to ·get delivery of po·ssession on 
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the basis. · of the final decree . Merely 
because the parties had . entered into a 
compromise during the penden~y ~f the 

·preparation of the final decree, rt. w_rll not 
debar · a party from executing the final 
compromise decree and · as such the court 
below erred in law in holding that the final 
decree · is _inexecutable. 

· ' or. Kedar Nath Sinha v. Shri Dwarika · 
Nath Sinha and others (1985) ILR 64, Pat. 1148 

2 -'Section 26 and Order 21, rule 58 
and Bihar Consolidation of Hold~ngs and · 
Preventiqn · of ·Fragmentation·. Act, 1956, 
section 4(c) -Scope and · applicability 
of-execution · case-application under 

·Order ·21, rule 58 filed for releasing the 
subject , matter of the execution 
proceeding from attachment-, provisions 
of section 4(C) of the· Consolidation Act, 
whether attracted. .. 

Where the· only question required to . 
be decided is whether the property . is 
liable to attachment and sale or not under · 
Order 21, rule 58 of the Code of Civil 
Procedure, the consolidation authority is 
not entitled in law to decide this' question. 
A suit is instituted under section 26 of the 
Code of Civil Procedure . on. presentation of 
plaint and the suit comes to an end when a 
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decree is passed. An execution proceeding 
will· not' abate as the declaration sought for 
in respect of title and interest in the suit 
land has already been declared in .the 

.judgment and decree of the suit. 

· Held,. therefore ~ that section 4(c) of 
the Consolidation Act does not apply to 
an execution proceeding n'~Jr to a· 
proceeding initiated under Order 21, rule 
58 of the Code of Civil Procedure. · 

. Ramdhari Lath and another :V. Kishan 

Pa~e., 

La/ Af!rawal and ors. (1985) ILR 64, Pat. 1067 
. -. 

3- section 113 and Rule 1 of Order 
46, provisions of- scope and applicability 
of- reference to the High Court made by 

. the trial court-reference, when can be 
made:- decree subject to appeal-no 
reference can be made unless it is 
covered by . the Proviso .in . section 

, 113- P_roviso, in the instant case . whether 
applica~le.- reference, whether competen~ . . 

· 'In view of the language ·of Rule 1 of 
Order · 46 of the · Code of Civi L Procedure, 
it must be held that no reference to .. · the 
High Court can be made in a suit in which 
the decree passed . is subject to appeal 
unless it is covered by . the Proviso in 
section 113 of the Code. 
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. The · P·roviso in section ·113 of the 
Code of Civil Procedure .. will apply only to 
a case which involves a question as to · 
validity of any (i) .Act, (ii) Ordinance (iii) 
Regulation, or (iv) any provision contained · 

. in an Act, Ordinance or Regulation. The 
trial . cou.rt is not empowered to make a 
ret'erence · in a case where . the validity of 
'any · other provision· e.g. a rule, · by law, . 
order under enactment et c~tera is · inyolved. 

Held, '\.that .in the instant case, .an 
appeal under section 96 of the Code of 
Civil Procedure is clearly . maintain(lble 
agafnst the deere~ of the Court below and 
the impugned orders, Ext. 6 (a) and Ext. A 

. are certainly not · · parts of . any Act · or 
Ordinance ·nor covered . by the definition 
'Regulation within the meaning of section , 
113. of . the· Code and as such the · 

. reference to the ·High Court made by the 
court below was incompetent.' . 

Shashi · Bhushan Prasad v. State of . 
Bihar and others (1985) ILR 64, p~t. 1'115 

Code of Civil . Procedure, 1908 as:..... 
section 115(2)- High amended in 1976- . 
Courts Jurisdicti.on under· sectiQn. 115 
whether ba~red in ca~es In which the 
appeal lies ·to t·he High Court or to the 
.subordinate court. · 
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Held, that . in view of the provisions· 
of sub-section 2 of section 115 of the 
Code of , Civil Procedure having ·been 
added by the · amrhendment of . 1976, there 
is no manner of doubt that the High 
Courts Jurisdiction under ~ection · 115 of 
the Code of Civil Procedure is barred in 
cases in which the appeal lies whether to 
this court or . to the court ·at District 
Judge, which is subordinate court. 

. . 
· Ram Swarup Chaudhary , v. Maujalal 

.Page. 

' Ral (1985) .ILR 64 .• Pat. · ·. · , 1154 

. Constitution -Article. 226..:....writ jurisdiction 
of High Court-prior dismissal in limine of 
identical cause of action by · Supreme . . 
Court under Article '136, whether could be 
Ignored by High Court. .. 

Held, ·that in · its discretionary writ 
jurisdiction, the . Hfgh . Court' . can not 
·altogether ignore and ·override the . ·prior 
dismissal tn limine · of the id.entical cause 

·of .action by . their · Lordship-s of the 
· Supreme Court under Article . 13q of the 
Constitution. 

Indian. Oil Corporation Limited v. The 
State of Bihar and · others (1985) I LR 64, 
Pat .. ·. · · .. · . · · 1 081 

Customs Act, 1962 - ·section 114-
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·Sentence imposed · without a finding that · 
the petitioner was · carry(ng hand woven 
wo.olen carpets or woolen chain. stitched 
rugs -legality of. 

Where there is no ... finding to the 
effect that the petitioner was . c·arrying 
hand woven wooler) ·carpets or woolen 
chain stitched rugs;· 

: .. , 
Held, that the .. seQtence imposed 

upon him is not · in accordance · with law. 

Balbir Prasad . alias Balbir Prasad 
Agrawal v. Union of India · and others . 
(1985) .ILR 64, Pat. . 1098 

. . 
Motor Vehicles Act, 1939 as amended 

by' the Bihar Act .. 27 ·· of 1950 .:o... Section 
· 43A-State · Government 's direction that a 

family will ·not be allowed more than ·one 
road permit, whether outside the. purview of 
section 43A- order of the Tribunal based on 

·the impugned $t{#t~ . Government's .. order, 
· wheth-er /iabl~ tb be· quashed. 

Held, that· the order of the State 
Government issued . under ·section · 43A of 
Motor Vehicles Act,'. ·1S39 limiting the 
eligibility of a . family to a single road 
perm it. is 0utside the · purview of section 
43A in ~s much . as it purports · to give 
direction in respect of matters which tTave 

. . 



xvi INDEX 

. been entrusted to the Tribunals 
constituted under the Act and which have 
to be dealt with by them in a quasi 
judicial ma.r:,.ner and as such the order · of 
the . Trib.tihEil entirely based ,on . the 
impugned· State Government's direction in 
Annexure 3, was liable to be quashed. 

. . 

Page . 

Bis"hwanath Nag v. State of Bihar and 
' others (1985) ILR 64, Pat. 1101 

Suit for redemption -a point of law not 
raised before . the · trial court and 
consequently on such finding by it- whether 

. can be raised in Civil Revision petition. 

Where, · in a suit for redemption, the 
·point that the application for preparation 
of · final decree was·. filed beyond three 

.. years from the date of . deposit of the 
mortgage money, and was barred by 
limitation ,' was not ·raised before the trial 
co1,.1rt and ·there was no such finding by it; 

Held, that in a Civil Revision petition,. 
a point of law can be. raised on · the basis 

:of the findings arrived by the trial court, 
·otherwise not. 

' 
, Jagdish Rai .and others v. Shrimati 

. Madhurilata Sinha and others (1985) I LR 
64, Pat. 1064 

· Writ . applicat ion -filed ' after a 
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Page. 
. . 

more than ten years for c.orrec-iion of age 
of writ petitione-r- delay not explained...,;. 
principle.s · of natural justice violat[on 
of- applicationwhe them a intainable . 

. On the representation . of . the writ" 
petitioner . her date of birth was corrected 
from 25.8.1925 as mentioned in /her . 
m~triculation certificate, 25.8.1927 ·by the 
government notification dated 13.2.1971. 
Subsequently Government took a policy 
decision dated 10.9.1973 that the date of . 
bi.rth shall be in accordance with the· .date . 
of birth . recorded in the matriculation 
certificate. The writ-petitioner filed a writ 
·application in ·· 1983 for a . writ of 
mandamus to be issued on the 
Government to correct her date of birth in 
Civil List of the Appoii"Jtment Department 
i.n accordance with · the Government 
notification dated 13.2.1971.' 

It is wholly untenable ·to hold that 
merely because the principles of .natural. 
justiqe · have . · been · violated , the 
writ-petitioner woule be entitled to approach 
the High · Court . after inordinate and 
unexplained delay of more than ten . years. · 
I , 

Dr. ·Mrs. Mf3,1ti Rohatgi v. The State of 
Bihar & ors. (1985). I LR 64, Pa( · 1121 
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REVISIONAL CIVIL 

1984/September, 27. 

Before 5. 5. Sandhawalia, C.J. & B.P. Jha, J. 

Jagdish Rai and others.* 

v. 

Shrimati M~dhurila_ta Sinha and ot~ers. / 

Suit for r·edemption- a point of law not raised· 
before the trial court and consequently no such 
finding by it- whether can be raised in Civil 
Revision petition: . 

Where , in a ·suit for redemption, the point that 
the , application for · preparation of final decree was 
filed beyond th~ee years from the date of deposit of 
the mqrtgage money and was barred by l imitation , 
was not raised before the trial court and there was 
no such finding by it; 0 

Held, that in a Civil ·Revision petition, a point 
of law can be raised on the basis of the findings 
arrived -by the trial court, otherwise not. · 

. Application by the de.fendant. " . 
. / The facts of the case material· to this report are 
set out in the judgment of' B. P.Jha, J. · 

Mr. Baidyanath Prasad No. 2 for the petitio·ners 
-· Messrs · Ganesh Prasad Sinha and Sudhir 

Chandra Ghose for the opposite party. 

* Civil Revision No. 1085 of 1979. Against an order of Mr. 
Krl'shna Kumar Shrivastava, Munsif, MuzaffarpuF, dated 31 s.t 
Marc~ . 1979. · 
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B. P.Jha, J . - This civil revision petition arises 
· out of an -order dated 31st March, 1979 passed by 
the Court below on an application filed by the 
plaintiffs-opposite party under Order 34, rule 8 of 

· the Code of Civil Procedure (hereinafter referred to 
as ' the Code') for passing a final decree on. the · 
basis of a preliminary decree in a redemption sutt. 

· 2. The preliminary decree for redemption was 
passed. on 6th November, 1965, .and the same was· 
affirmed by the High Court by its :judgment dated 
20th July, 1977, in Second Appeal No. 204 of 1971 . · 
In this circumstance, the decree-holdets filed the 
application u. ~der _Ord~r 34, _rule 8 of the Code for 
the preparatton . of Jhe ftnal decree on · 21st 
September, 1978. ·An objection was also filed by the 
petitioners. 

: . 3 . LE;arned · · Counsel· ·. for the petitioners 
contends, firstly, that the mortgage amount was not 
paid within the time fixed by the preliminary decree 
and, as such, the final decree cannot be prepared, 
and, secondly, that . the . applicatron for ·the 
preparation of . the .final decree was filed beyond 
three years from ' the date of the deposit and. as 
such, such an application is barred by limitation.' · · 

· 4. In order to appreciate these contentions it 
is necessary to quote the operative portion of the 
judgment of the trtal court whtch is as follo.ws :. 

. ".Let . a preliminary decree be · prepared, 
declartng .the amount. due to the defendants 
~fter maktng c.alculatton as indicated in the 
JUdgment · and : mentioned : above. The 
respondent m~st. : deposit the amount so 
declared due wtthtn the period of three months· 
fro!TI the d~te .of the preliminary decree, failing 
whtch th~ rtght of redemption would be lost. " 
5. On a perusal of the _operati~e ·portion of the 
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judgment, it is clear that the decree-holders were 
required to deposit the mortgage amount within 
three months from ·the date of the preliminary 
decree. In the present case, the preliminary decree. 
was pass~d on 17th August, 1971. The 
decree-holders deposited the mortgage amount 
under a challan . dated 29th October, 1971. The· 
preliminary decree disclosed that the decree-holders 
were requ1red to deposit the amount within a period 
of three months from the date of the preliminary 
decree. ·In my opinion, the decree-hofders were· 
required to deposit · the mortgage_ amount within ·: 
three months from the date of the preliminary 
decree, that is, from 17th August , 1971. If it is so, 
the decree-holders deposited the amount within 
three months on 29th October, 1971. Therefore, in 
my opinion, the deposit was within time. 

6. So .far . as point no. 2 is concerned, this 
pain~ was not raised before the . court below and 
there is no such finding to that effect. It does not 
appear from the order that point no. 2 was raised 
befor~ the court below. Hence, this Court will not 
allow these petitioners to raise this point of law for 
tl:le · first time in a civil revision petition . . In a civil 
revision petition, a point of law can be raised on the 
basis of the findings arrived . at by the court below, 
otherwise not. . 

· 7. Learned · Counsel' for tt]e ·. petitiorers did not 
raise any question of jurisdictional error committed 
by · the ' court below. In these circumstances, the 
petition is dismissed, but without any costs. · 

S.S. Sandhawalia, C.J. I agree . 
R.D. · Application dismissed . 
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REVISIONAL CIVIL 

1984/November, 28. 

1067 

Before S.S.Sandhawalia, c .. J. and B.~.Jha, J. 

Ramdhari Lath and another.* . . 

v. 

Kishan La/ Agrawal and others .. . . . . 
Code of Civil Procedure, 1908 (Act V of 1908), 

section 26 and Order · 21, rule 58 · and Bihar 
Consolidation. of Holdings an_Gf . . Prevention of 
Fragmentation Act, 1956 (Act XXII of 1956), s·ection · 
4(c).:.... Scope and applicability of- execution cas·e,
app/ication under Order 21, rule 58 filed for 
releasing the subject . matter' of the · execution 
proceeding from attachment- provisions of section 
4(c) of the Consolidation Act, whether attracted. . ' 

Where the only question · required to be 
decided . is whether the property is liable to 
attachment and sale or not under Order 21, rule '58 
of the Co·de of Ci·~l · Procedure, the consolidation 

• authority is not · entitled in law to decide this 
question. A. ~uit is instituted under s.ection 26 of the 
Code of C1y11 Procedure on presentation of ·plaint 
and the SUit comes to an end when :a decree is 

· passed . An execution proceeding will not abate as 
the declaration sought for In respect of title ·and 
interest in, the suit land has already been declared in 

* Civil Revision No. 12F of 1.979. Against an order of Mr. L. 
Narayan, Second Additional Sub-Judge, Purnea, dated · 22nd 
May, 1979. · -
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the judgment and decree of the suit. 
Held, therefore, that section . 4 (c) of the 

Consolidation Act does not appry to an execution 
proceeding nor to a proceeding initiated under 
Order 21, rule 58 of the Code of Cvil Procedure. 

Ram Bharosa La! · v. Sukhdei and others 
.(1) -rei ied on . 

. Application by the petitioner .. · . 
· The facts of the co:::se material to this report are 
set out- in the judgment of B.P.Jha, J. 

_ Messrs Parmeshwar Prasad Sinha and Hare 
Krishna Kumar for the petitioners _ 

- Mr. Birendra Singh for the opposite pqrty. 
B. P.Jha , J. - The point for decision in the 

·present case is: Whether the provisions of _ section 
4(c) of the Bihar Consolidation of Holdings and 
Prevention · of Fragmentation Act, 1956 (hereinafter 
referred to · as 'the Act') apply to an execution 
proceeding ? . · . · 
. 2 . .The answer must be given in the negative. 
In Money Execution No. 1 of ·1973, an appl1cation 
under Order 21, rule 58 of the Code of Civil 
Procedure (hereinafter referred · to a·s .. 't-he Code') 
was filed for releasing the subject-matter of the 
execution proceeding from attachment. ·The court 
bel.ow was of opinion that the provisions ·of .section 
4(c) of the · Act ·will apply to the execution 
proceeding. The court was also of opinion that as ' 
the court will . have to adjudicate in respect of the 
right, title an_d interest in the properties sought to be 
released from attachment, and, as such the 
execution proceeding will also abate under section 
4 (c) of the Act. · · 

(1) (1975) AIR (All.) 90. 
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3. In this connection , le~ r ':led Counsel fo r the 
petitioners has. relied. on a dec1s1on of. the Alla~abad 
High Court in Ram Bharosa Lal . v. Sukhdet a,nd 
others (1) . In that decision , . th~ J\llahabad J:il.gh· 
Court has ·held that the Consol1dat1on authont1es 
have no authority to decide as - to whether . a . 
particular plot is liable to attachn:ent and sale . 1(1 
execution of a decree or · not. It 1s only the C1vll 
Court which can decide such a ma,tter: . In my 
opinion; since no · rel ief · can be granted .to the . 
petitioner by the ·consolidation authorities , as such , 
such a proceeding is not hit by section 4(c) of the 

·Act. 
· 4 .. The only question requ ired to be decided is: 
Whether the property is liable, to attachment and 
sale or not under Order- 21 , rule 58 of the Code of · 
Civil Procedure ? The consolidation authority is· not 

·entitled in law to decide this questio'n. Hence the 
proceeding und'er order 21, rule 58 of the Code :will 
not abate under sectio'n 4(c) of the Act. 

5. A suit is instituted under section 26 of the 
·Code on presentation of plaint and the suit comes to 
. an end wheri a decre,e is passed ~ An execution 

proceeding will not abate as the declaration .sought 
for in respect of title arid ·interest in the suit land has 
already been declare~ in the judgment and decree of 
the su1t .. H.ence, a .s.ult or~ proceeding in respect of . 
declarat1_on of nght, . t1tle and interest · or a· 
proceedmg for cor~ect1on of record of · rights will 
abate. 1 • 

. -6 . Section 4 deals' with .·the effe~t of the 
notification .under sect ion -3(1) of the Act. Section 
4(c) deals w1th abatement of a proceeding or a suit. 

7. I am, .therefore , of the opinion that section · 
(1) (1975) AIR (All.) 90 . 

. · 



1070 THE INDIAN LAW REPORTS [VO.L. LXIV 

4(c) ·of the Act does not apply to an execution 
proceeding, nor to a proceeding initiated under 
Order 21, rule 58 of .the Code. 

· . B. In this view of the matter, I hold that the 
court below erred in law in holding that . the 
proceeding unde·r Order 21, ·rule 58 of the Code 
abated under section 4(c) of_ the Act. Hence , .I set 
aside the impugned order and direct the executing 
co art to decide the proceeding under Order 21, rule 
58 of the Code in accorGance with law. 

9 . In 'this circumstance, I allow the petition and 
.set aside the impugned order dated 22nd May, 1979, 
passed by the learned Additional Sub-Judge. The 
parties shall bear their own-costs. · 

S.S.Sandhawalia. C.J. I agree. 
M.K.C. Petition allowed . . . ,. 
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CRIMINAL WRIT JURISDICTION. . . 

1984/December S.. 

· Before i?.S.Sahay and Ram Chandra Pr.asad 
· Sinha, JJ: · 

Surendra Yadav. * 
·~ . v. 

' 
The State .of Bihar and others. 

~ . . . . 

Bihar Control ·of' Crimes -Act , 1981 (Bihar Act 
no. VII of 1981) section 2(d) and ,(ii)-provisions . 
of- mention of only one case against the petitioner 
in the · ground served on him for his . 

. detention- effect of- section 12(2)- detention of 
petitioner under- Validity of. 

Where in. the ground s~rved on the petitioner 
for his detention under sect1on 12(2) of the Bihar 
Control of Crimes Act, 1981, hereinafter . called the 
Act, there is mention of only one case qgainst him; . 

· Held, that ·a single act or · commission falling . 
under clauses (i) and (ii). of section 2 (d) of ~he Act 
can not b.e charactensed .as- an hal::litual act or 
commission referred to under the aforesaid two 
c:auses . Idea of habit involves -the element of 
persistence ·and the rerpetition of similar act or 

"commis-sion of the sam·e . class of . offences or the 
kind. If the act or commission are not of the same 
* Criminal Writ Jurisdiction Case No. 176 of 1984. In 'the 

matter of an appllc·ation under Articles 226 . and 227 of the 
Constitution of India. 
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kind, it -can not ·be ·characterised as habitual. 
Held, further that as it can not be said that the 

petitioner is an anti-social element, the order of 
detention is bad ·and is fit to be quashed. 

Vijay Narain Singh v. .The State of Bjhar 
(1) -followed. . · · 
· Application under Articles 226. and 227 of the 
Constitution. · 
· The facts of the case material to this ·report are 
set out in the judgment of R.C.P. Sinha, J. 

· Messrs ·Ram Suresh Roy and Raj Ballabh 
Prasad Yadav for the petitioners 

Messrs Kamlapati Singh (G .P. V) and lshwar 
Singh (J.C .- to G.P. V) for the respondents. . . 

Ram Chandra · Prasad Sinha, J - In this 
application under Articles 226 and 227 of the 
·Constitution pf India the petitioner has prayed for 
issuance of a writ of habeas corpus for releasing 
him from detention by quashing the order of 
detention dated 28.8.1983 passed unc;::ler section 
12 (2) of the Bihar Control of Crimes Act, 1981 
(hereinafter to be referred to as 'the· Act') by 
respondent no. 2 and subsequently approved by 
respondent no. 1 by order dated 6.9.1983 and 
confirmed by it after receipt · of the opinion of the 
Advisory Board by_ order dated 3.8.1984, true co pie~ 
whereof are Annexures 1; 2 and 5 respectively . 

. · 2. The· order of detention dated 28. 8.1983 and 
the order of appr.oval dated 6.9.1983 alo1_1g with the 
ground of detention were served . on the petitioner in 
Gay a Central Jail · on . 4. 7.1984. Thereafte( the 
petitioner · filed representation through - · the 
Superintendent of Gay a_ Central Jail on 13.7.1984 

(1)(1984) AIR (SC) 1334. 
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· but the petitioner did not. rece ive any reply rega rding . 
considerat ion of his representa~ ; l)n. The order 
contained in Annexure 5 w21s served on the 
petitioner in the fi rst · week of Augus!. 1984,. The 
petitioner was arrested. on 14.3,. 1-98_4 .m a cr1mmal 
case and was sent to ja1l and he IS st1ll 1n· .custody. 

3. In the counter-affidavit filed on behalf of the 
respondents it has been state_d_. . inter alia, that the 

· representation filed by the pet1t1oner was forwarded 
to Home (Police) Department vide letter dated 
19.7.1984: of the Superintendent of Central Jail , 
Gay a, which was rece1ved o~ 21 .7.1984: It was du ly 
considered by the appropnate authonty and was 
finally rejected · on 1.8.1984. The order · dated 
28.8 .1983 passed by ·the District Magistrate , Gaya , . 
was sent to . the State Government for approval 
under sect.ion 12(3) of the Act which was approved 
on 6 .9 .1983. Copy of the detention order in triplicate 
was sen~ t o t he Superif)t_endent , Central Jail, Gaya, 
for serv1ce on the pet1t1oner but he by his letter 
dated 7 .9_1983 (wrongly typed as 7.9.1984) informed 
that the petitioner was not in jail custody and the 
detention order was returned to the . State 
Government. Thereafter the order was sent to the 
District Magistrate, · Gaya, .. for service on· . the 
pet itioner, vide Home (Police) Departmen.t letter No. 
10082 dated 17 .9.1983. Agam a wire less message 
was . sent to the . . Distr ict . Magistrate, . Gay a, on 
11 . 1 0 . 198~ t o enqUire as_ to whether the pet itioner · 
was . detamed or not .. and a reply thereto was 
,rece1ved ~n 24 .1 O.r1983 that the pe~1tioner was not 
yet · detame~ and wa$ ~bs~ondmg. Thereafter 
respo~dent no.2, the D1stnct · Mag istrate , b 
telepnnter . message dated 24.3 .1984 informed th~ 
Hom_e · (P~I1ce) Depa_rtme~t .t~at .the petit ioner was 
confmed 1n Phulwanshanf Jail at ·Patna in another 
case. He was approached . by S.l. Aziz Khan on 

' 
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21.3.1984 for service of detention order but he 
refused to receive the same. Thereafter the 
Superintendent of Biharsharif jail · was requested to 
send the petitioner to Central Jail, Gaya, but by 

'letter dated 27.3.1984 he informed that on the 
advice · of Jail Doctor, the petitioner was sent to · 
P.M.C·.H ., Patna on 23.3.1984 and on his discharge 
from the hospital steps would be taken for 
transferring him to Central Jail, Gaya . On enquiry 
again by respondent no. 2, the Superintendent of 
Pflulwansharif Jai, vide his letter dated 11.4.1984 
informed that the petitioner was already transferred · 
to Gay a .Central . Jail on 9.4.1984. On 4. 7.1984 the 
detentio"n order along with the ground of detention 

. were served on the petition·er. The petitioner. was 
produced before . the Advisory Baord on 23.7.1984 
and the detention order was confirmed. With a view 
to preve·nt him from acting in any manner prejudicial 
to the maintenance of public order the petitioner has 
been detained and there is , sufficient ground for his 
detention. . 

4. Learned 'counsel appearing on behalf of the 
petitioner has challenged the · detention order on 
various grounds. He has, however, submitted that 
the_ order of detention dated 28.8.1983 (Annexure .1) 
was served on the petitioner in Central Jail, Gaya, 
on 4 . 7.1984. There has been delay of about 11 
months in service of the detention . order and , 
according to the submission, this shows that the 
detention of the petitioner was. not at all essential. It 
has also been submitted that after the passing of the · 
aforesaid order no sincere effort was made by 
respondent no. 2 to take steps. for the service of the 
·order and to arrest the pet1t1oner. From the facts 

: stated above, it ·is clear · that . at the time. of the 
passing of the detenti~n . ~rder by respondent no.2 
the pet1tione.r was ~ot m Jail and he was arrested on 
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14.3.1984. Sections 13 and 16 of th.e Act lay down 
the procedure for ex~cut i on and sP.; 111ce of }he or~er 
of detention : Accordrng to sect ron t~. a d.et~ntron 

· order is to be executed at any place rn lndra rn the 
manner · provided for the. execution of warrants of 
arrest under the Code of Criminal Procedure 
Sub-section (1) of section 16 of the Act says that if 

· the State Government ·or the District Magistrate 
mentioned in .sub-section (2) of section 12 . has 
reason to believe that a person in respect of whom a 
detention order has 'been made, has absconded or 
is concealing himself so that · the order cannot be 
executed, the Governr;nent or the District Magistrate 
may make a report in writing of the fact to a · Chief 
Judicial Magistrare .or a Judicial Magistrate . of the 

! first class having jurisdiction in the place where the .. 
sai~. pe~son ordi.n?rily resides. and also by order 
notrfred rn the offrcral gazette drrect the said person 
to. ~ppear bef~re such officer, at. ~uc~ place · and 
wrthrn such perrod as may be specrfred rn the order 
Sub-section (2) says that upo.n making of the report 
under c_lause (a) of sub-s·ectrol')....-(1}, the provisrons 
of. s~ctrons 82 ,. 83 , 84 and 85 of the Code of 
Crrmrnal Procedure, . 1973 shall apply in respect of 
such pers~n an~ hrs property as if the detention 
order aga_r nst hrm were a warrant issued b the 
Magistrate:. Sub-section (~) further says-that ify such 
person far ls to comply .wrfh an order : issued ·under 
clause (b) o! sub- sectron (~), he shall, unless he 
proves. that rt · was not possrble for him to com pi 

. there.'vYrth ?nd tt)at he . ha~. with in the pedo~ 
specr.fred .rn the order, .. rnformed the officer 
~entronec;i Jn th·~ order :of the reason which re·ndered 
rts com.plrance ' r'!~PO~srbl.e and of his whereabouts · 
be punrshable wrth rmprrsonment for a term h' h 
-may extend to one year, or with fine or · w rc 
From the counter~ affidavit f iled on ' beh~}th0f0t~e 
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respondents it does not appear that any step was 
taken against the petitioner as provided for in the 
aforesaid sections. From the facts stated above it 
further appears that though the petit ioner was 
arrested on 14 .3.1984 the order was served on him 
on 4. 7.1984 . This delay has also not been explained 
by the respondents-, and the explanation given for 
delay in . execution of the detention order is quite 
unsatisfactory. It can very well be said that there is 
no explanation at all ·coming from the side of the 
responaents in respect of the delay in execution of 
the detention order. There has been unreasonable 

·delay .between the date of the order of detention and 
its execUtion which has not at all been explained 
and this throws doubt on the $lenuiness of the 
subjective satisfaction of the Distnct Magistrate and 
its legitimate inference will be that he was .not really 
and Qenuinely s'atisfied about the necessity of 
detaining the petitioner as held in the case _of 
Suresh Nath v. District Magistrate, Burdwan (AIR 
1975 sc 728) . 0 

. 5. It has next been contended by learned 
counsel appearing ori behalf . of the petitioner that 
from the ground served on the petitioner it appears 

· that he was detained on the ground that on 
12.8.1983 at 10 A.M .he committed the murder of · 
Vij ay Kahar by firing at him on the road in front of 
Ram Chandra Bhavan as 0 alleged in Civil Line P.S . 
Case No.· 158 dated 12.8.1983 under seqtion 302/34 
of the lndian o'Penal Code and section 27 'of the Arms 

·Act , a copy whereof was als.o served along with the 
ground ." The learned counsel has further submitted 
that a ' single instance of such accusation made , 
against the petitioner is not sufficient to make him 
anti-so-cial ele·ment and to pass an order of 
detention under section 12(2) of the Act. It has also 
been submit_ted that tflere is no finding given by the 
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· detai'ning authority that · the . p~titioner is an 
anti-social element. The aforesat~ act ·a.lleged 

·against the petitioner cannot b.e satd to be tn ar:y 
manner prejudicial to t~e m~mtenance of public 
order and according to htm, th1s may be ~ matter o~ 
law and order but not of public order. , 

. 6; The relevant provision · of section 12 of the 
Act reads as follows:-

·i12(i) The State Go'vernment may .. if 
satisfied with respect to any person that wtth a 
view to preventtng him from acting in 1 any ,. 
manner· prejudicial to the maintenance of 
public order and there is reason to fear _that 
the activities of anti-social elements cannot be 
prevented otherwise than . by · the immediate 
arrest of such person, make an order directing 
that such' anti-social element. be detained. 

. . (2} If, having regard to the circumstances 
· prevai1ing or likely to prevail in any area within 

the loc.al limits of the jurisdiction of a District 
Magistrate, the ·state Government is satisfied 
that it. is r')~~ess~ry so to · do~ · it may by an 
order rn wnttng .d.lr.ec~. that dunng such period 
as may be spec1f1ed tn the order, such District 
Magistra~e may also, !f satisfied as provided in 
sub-sectton (1 J. exerctse t.he powe~s conferred 

. upon by the satd sub-sect1oo: . \ · . 
Provided that the period sp'ecified in· an order made 
by the State Government under this sub-section 
shall not, in the first instance exceed three months 
but the State Government may, if: satisfied as 
aforesaid that it is necessary so to do, amend such 
order to extend such period from time to t ime b 
~ny period not exceeding three months at any 'on~ 
ttme. . 

XXX XXX XXX 
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7 .. Three conditions must exist for passing an 
o·rder under sub· sect ion (1) and (2) of section 12 of 
the Act, viz., (i) that a person against whom the 
order ''is to be passed must be an anti- social 
element , (ii) that his activities cannot be P.revented 
otherwise than by immediate arrest, and (iii) that the 
State Government or the District Magistrate must be 
satisfied that the detention of .. an anti-social element 
is required in order to prevent him from acting in 
any rytanner ·prejud icial to the maintenance of public 
order, and in absence of- any of the aforesaid 
cond itions , . . the order of det.ention will be bad. 
Anti-social element has been defined in section 2(d) 
of the Act as follows : . . · · 

. II • Anti-social element' means a person 
who .- . . 
(i) either by himself or as a member of or 

leader of a gang, habitually commits, or 
attempts to commit or abets the 
c'ommission of offences, .· punishable 
under Chapter XVI or Chapter XVII of the 
Indian Penal code ; or 

· (i i) · habitually commits or · ·abets the · 
commission · of offences, under the 

· Suppression of Immoral Traffic in Women 
and Girls Act, 1956.; or 

(iii) who by words or qtherwise · prom0tes or 
attempts to promote, on grounds of 
religion , race, · language, caste or · 

. community or any other . grounds 
whatsoever, feeling of' enemity or hatred 
between different religions , racial or 

· language groups or castes · or 
communities; or 

. (i.V) ~as ~een found h'abitually· passing 
Indecent remarks to, · or teach ing women 
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or girls; or 
(v) who has· been convicted of an offence 

under sect ion 25, "26, 27, .28 or 29 of the 
Arms Act of 1959." . 

In the ground serv~.a . e.o the petitioner, there i-s 
mention of only one . ~ca·s·e details of which have 
been given above . One such allegation is not · 
sufficient for holding that one habitually commits 
offences or attempts to commit or abets the 
commission of offences punishable . under Chapter 
XVI or XVII of the Indian Penal. Code., · though 
involvement of the petitioner in some other cases 
has been given as background and not as a ground· 
for detent1on . A single · act or commission falling 
under sub-section (i) or (i ii) of section 2(d) cannot 
be · characterised as habitual act or commission · 
referred to un.der the aforesaid two clauses. Idea of 

· habit involves the element of persistence and 
repetition of similar acts or commission of .the -same 
class of offences or the · kind. If the acts · or 
commissions are not of the same kind, one cannot 
be characterised as habitual. This view is fully 
supported by the dec·ision in the case of Vijay 
Narain Singh v . . State of Bihar (AIR 1984 SC 1334) . 
From the discussions made above as it cannot be 
said that the pet itioner is an · .. anti-social ' element 

; the order of detentio.n is bad and fit to be quashed .' 
8. In view of · the fact that the orders of 

detention are fit to be quashed on the aforesaid 
grounds,· it is not . necessary to ·examine the .other 
submissions that the case does not involve public · 
order and· that there has been delay .in sending an·d 
d isposal of representation which· have not been 
~xpla.ined making the detention of . the petitioner 

.Illegal. · 
. 9. For the reasons stated above,· _ the 
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application is allowed and the orders contained in 
Annexures 1, 2 and 5 are quashed. Let a writ of 
habeas . corpus be issued to the respondents 
qirecting them to rel.ease the petitioner forth,with and 
he . be released at once if not required in any other 
case. 

P. S. Sahay, J. 
R.D. 

I agree. 
Application allowed. 
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CIVIL WRIT JURISDICTION 

1985/January, 24. 

Before S.S.Sandhawalia, C.J. & Birendra Prasad 
Sinha, J. 

Indian Oil porporation Limited.* 

v. 

The State of Bihar and others. 

--- Constitution -Article 226- Writ jurisdiction of 
High Court-prior dismissal in limine of identical 
cause of action by Supreme Court under Article 136, 
whether could be ignored by High Court. 

Held, that in its discretionary writ jurisdiction , 
the High Court . can not altogether 1gnore and 
override the prior dismissal . in limine of the identical 
cause of act1on by their Lordships of the S\.lpreme 
Court under Article 136 of the Constitution. · 

'Case law discussed . \ 
Application under _Articles 226 and 227 of the 

_Constitution. . .. · 1 
. 

The facts of the cases material to this report 
are set out in ·the judgment of s ,s .Sandhawalia, C.J. 

· * .Civil Writ JurlsdlctiOf'\ Case No .. 5877 of 1983. With Civil Writ 
Jurisdiction Case No. 4377 of 1984. In the matter of 
applications under Article-s 226 and 227 of the Constitution 
of India. · . 
CWJC No. 4377/84 Indian Oil Employees Union and another . 
petitioners v. The P.resldlng Officer, Labour Court, Patna and 
Ors . . 
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Mr. K.D.Chatterji, Mr. Chunni La!, and Mr. Kali 
, Das ·Chatterji for the petitioner in CWJC 5877 of 

1983 and Respondent No. 2 and 3 in CWJC 4377 of 
1984 . . 

Mr. Ranen R·oy, Mr. J. Krishna, and, ·Mr. 
· Shivajee Pandey for the respondents no. 3 & 4 in 

CWJC No. 5877 of 1983 and petitioners in CWJC No. 
4377 of 1984. 

S.S.Sandhawalia, C.J . - Can the · High Court in 
its discretionary_ writ jurisdiction altogether ignore 
.and thus override the prior dismissal in limine ·of the 
identical lis by . their Lordships of the Supreme Court 
under Article 136 of the Constitution, has come to 
be the spinal issue at the very threshold in this set 
of two connected civil writ juri_sdiction cases . 

2. Because of the view I am inclined to take on 
' the aforesaid .issue, it is wholly unnecessary to 
recount ·the facts in any great c;:Jetail. Equally 
irrelevant it is now to advert to the long and 
chequered history of' the dispute between the 
petitioner management of the Ind ian Oil Corgoration 
and its employee (respondent no. 3) Shri C . .Singh , 
Assistant ·Manager, Suffice it to mention that a 
reference under section 1 0(1 )(c) of the Industrial 
Disputes Act was made by the $tate of Bihar on the 
26th · of September, 1-980 for the adjudication of the 
followi(lg question: . · · · 

.i'Wheth.er in view of the order of' Labour 
Court, Ranchi, in B.S.E. - Case No. 23 of 1969 
Sri C.D. Singh s.hould be ~llowed the scale of 
1025-1625 from the date his juniors· were 
promoted to this scale o-f pay 1 If so, what 
consequential benefits in scale of pay should 
be given to him from that date OQward ?" · 

The Pr~siding Officer, Labour Court, Patna, in an 
exhaustive award dated .the 11th of March, 1983 
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(Annexure 1) runn(ng into 38 typed pages held that. 
respondent Shri C. D. Singh should be allowed t~e 
pay scale of · Rs. 1025.-1625 from the ~ate ~1s 
JUniors were promoted to that scale of pay 1.e., w1th 
effect from the 30th of December, 1970. He ~urther 
directed that Shri C.D.Sin~h should be promoted 
from grade 'B'. to grade C' and should ·also be 
given the benefit of revision in the pay scales of 
those grades: . · . . 
· · . 3. ·Against· the aforesaid ·award the petition-er 
management directly moved their ·Lordships of the 
Supreme Cour.t under Article .136 of the Constitution 

· of India. Petition .for Special Leave to Appeal (Civil) 
. No. 9147 of 1983 were preferred on its behalf on the 

14th of July, 1983. It is common · ground that 
respondent no. 3 had earlier filed a caveat before 

.. the Hon'ble ·supreme Court . after the impugned 
award of the Labour Court, Patna, · was rendered. 
Consequently a copy. of the special leave. petitio.n. 
was served on the counsel of respondent no. 3. It 1s 
the · case of respondent no. 3 that iden,tical points 
were .raised in the exhaustive special leave petition 
(Annexure . 'A' . . to the counter-affidavit) running into 
28 typed pages as are now . sought to be raised in 
the present writ petition. A detailed counter-affidavit 
to this special leave petition was filed on behalf of· 
respondent no.3 on the 5th of September, 1983. 
Thereafter the special t.ea'\le petition came up for 
.heari.ng before their Lordships of the Supreme Court 
on the 9th of September, 1983. After hearing counsel 
of bot~ the par~ies on the merits of the case, their · 
Lordships d1sm1ssed the same in limine and ·the 
relevant p~rt .of. the prder (Annexure 'B' to the 
counter-aff1dav1t) 1s as under: . · · . · 

· "Indian Oil Corporation Ltd . ..... :Petitioner 
ve·rsus · · 
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The State of Bihar & others 
(With appln . for ex-parte stay) ..... Respondents 
Date: 9.9 .83 - This petition was called on for 

hearing today. · 
CORAM : Hon'ble Mr. Justice 0. Chinnappa Reddy 

Hon'ble Mr. Justice A. Varadarajan . 
. For the ·petitioner(s) : Mr. S.S. Ray, Sr. Adv. 

M/s. B. Gupta, Sr. Adv. with 
Mr. D. Monda! & 
Mr. Rathin Das, Ad vs . . 

. For the respondent(s): Mr. S.N .Mishra, Mr. R.C . . 
~ · . Bhatia & Mr. P.C.Kapur, Advs. 

UPON hearing counsels the Court made 
the following. ORDER . 

. The special leave petition is dismissed. 
' . . Sd. M.M.P.Sinha 

Court Master." 
It is in terms averred on behalf of the respondents 
that the special leave petition was not dismissed for 
any laches, limitation or any other technical ground . 

4. On the aforesaid facts, the threshold 
preliminary .objection, forcefully and ably projected 
by Mr . . Ran en Roy, on behalf of the respondents, is 
tliat the dismissal of the special leave petition to 
appeal. by ·the Supreme Cqurt under Article 136 of 
the Constitution is a vital factor that ought to he 
given· g·reat weight in the exercise of the 
discretionary jurisdiction by the· High Court under 
Article 226. It is pointed out that the special leave 
petition was directed against the same award of the 
Industrial Tribunal and was challenged on virtually 

·identical ~rounds as in·.the writ petition. After notice 
and heanng counsel of either of the parties on 
merits, the speci'al leave petition was dismissed on 
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the identical cause of aCtion and not on an"y 
technical plea of laches limitation or alternative 
remedy. It was contended that the overrriding by . the 
High Court of such dismissal by the Supr~me Court, 
apart from any il_legality, w~uld b_e an. i~pr~p~r ?nd 
erroneous exerc1se of a d1scret1onary JUriSdiCtion·. 
On the other hand, · Mr. K.D.Chatterjee, learned 
Counsel for the petitioners, in attempting 'to meet 
this challenge, had taken the stand that · the 
dismissal of the special leave petition was wholly 
irrelevant to the issue and, in any case, was np bar 
to the exercise of the power under Article 226 . Basic 
reliance was placed by him on the observations in 
The Workmen of Cochin Port Trust vs. The Board of 
Trustees of the Cochin. Port Trust and another (1). 
· 5. Since great emphasis was sought to be laid 
on the ratio in the Workmen of C.P. Trust vs. The 
Board · of Trustees of the C.P. Trust (supra) it seems . 
apt, at the threshold, to clear the deck about the . 
application or otherwise of the said authority to the . 
issue before us. · Therein also the employers had 
preferred a special leave petition against the award 
of the Industrial Tribunal; which was dismissed in · 
limine and, t'hereafter, . they preferred the . writ 
_petiti'on to challenge the award. The specific 
objection raised and pressed on behalf of the 

. wo~k.men was that the dlsmissal ·of the special leave 
p.et1t1on by th·e Supreme · Court operated as· res 
ju_dicata on th~ issues raised in the ·writ petition. The 
~IQh · C~urt_ reJected the objection holding that the 
l1~1ne _d1sm1ssal of .the spec1al . leave petition did not 
g1ve nse . . to any. 1s~ue of e!ther res judicata or · 
constru'?t1ve res JUdtcat~. Th1s very question was 
then pomtedly pressed 1n the final Court and was 
rejected, whilst affirming. the view. of -the Hi'gh Court 

(1) '(1978) AIR (SC) 1283. 
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and observing that it would not be safe to stretch 
the technical rule of res judicata to the dismissal in 
limine by a wholly non- speaking order of a special 
leave petition under Art1cle 136 by . the _Supreme 
Court. . · 

6. Now, a perusal of the judgment would make 
it plain that the primal point of adjudication before 
their Lordships was one of the applicability or 

· oth~Hwise of the principles of res judicata · or 
· constructive res judicata and the ratio therein 
cannot -and does not travel beyond ·this limited point. 

·The· Court was at pains to point out that a limine 
dismissal under Article 136 may well be on technical 

· grounds like those of gross or unexplained laches or 
·on limitation, or on the existence of alternative 
·remedy. Clearly enough, a dismissal on these 
grounds could not amount to res judicata on the 

· merits of . other issues which were not either 
explicitly or. implicitly even remotely adjudicated . 
upon. It ·seems thus plain that on this point the ratio 
d1cedendi in the Workmen of C.P. Trust v. The Board 
of Trustees of C.P. Trust (supra) is patently and 
narrowly con-fined to holding that dismissal in limine 
by a non-speaking order under Article 136 does not 
attract . the principles of res judicata or of 
constructive res judicata. 

, . 7. Herein it is common ground that no issue of 
res judicata arises and ·indeed Mr. Roy, learned 
counsel for the respondents was at pains to. 
highlight that he was not even remotely ra1sing any 
objection on grounds of constructive res jud1cata. 
That being so, and the alleged hurdle of the 
workmen of C.P. Trust (supra) being clearly crossed, 
the matter has to be examined on the parameter of 
f.our ba.sic principles, which may · be separately 
enunciated for reason of clarity. . . 
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I . ' 

(i) The doctrine of election in the context of 
two alternative remedies being available 
to the suitor and he, in terms, electing 
the remedy in the· superior foru.m; 

(ii) . The writ . jurisd iction being admittedly 
discretionary whether it would be a 
sound exercise of such discretion to 
entertain · an identical cause of action, 
·which has ·been. agitated · before and 
rejected by a ~uperior court; · ~ 

(iii') . The larger rule of public policy to avoid 
multiplicity of litigation; and _ 

(iv) The anomalous results . flowing fr'om the 
· Hi9h Court entertaining and allowing a 
wnt on an identical cause of act1on·, 
which was dismissed in limine by the 
Supreme Court .under Article 136· of the 
Constitution. · ' 

. 8. ·· Mr. Roy, learned · co.unsel for . the 

.respondents, plausibly projected the doctrine .. of 
election of alternative remedies by a suitor. It is 
common ground -that the lis in the presel')t writ 
petitions and that in the special leave petition before 
their Lordships of 'the Supreme Court was wholly 
identical. In the final forum, it was equally sought to 
be projected . on · closely . similar, if not iden·tical, 
ground. No technical issues of limitation, laches or 
alternative remedy, etc .. could ·at all be pointed out 
on behalf of the writ petitioners. Not. only was the 

· cause of action identical, but the relief sought was 
equally so, namely, the quashing of the impugned 
award of the Industrial Tribunal, supposedly for 
juri.stiictional ~rrors. Und!sp~:~tedly, the remedy under 
Art1cle 136 of the Const1tut1on was available to the 
petitic;>ners an~ w~s ·_deliberately and designedly -so 
exercised. !t 1s not 1n dispute that the jurisdiction 
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under Article 136 of the final Court is wide and 
unfettered. It is not constricted within the 
constraints of the writ jurisdiction of the High .Court 
under Article · 226 . It is unnecessary to multiply 
-precedent on this issue, because in the workmen of 
C.P. Trust (supra) itself it was1 observed as follows:-
. "Mr. Krishnan rightly P,Ointed out that 'the 

. lines extracted above indicate that the scope 
of the proceeding under Article 136 was wider 
than thaLof ?. writ petition:" 
9. In 'the light of the aoove, the writ petitioners 

herein · deliberately and advisedly elected a wider 
and unfettered remedy in a superior Court. Having 

. done so, they cannot now appropriately resort 
afresh to a remedy in the relatively limrted writ 
jurisdiction at a lower level of the hierarchy in the 
High Court. That a suitor having once elected one 
remedy or relief out of the two alternatives available 
tb him, cannot thereafter resort to the other and 
more so to ·the one in the inferior jurisdiction , seems 
to flow . directly from a long ltne of precedent. 
Reference may first be made to Nagubai Ammal and 
others vs. B. Shama Rao and others (1), wherein 
relying ·on the ·observations of Lord Justice Scrutton, 
in Verschures Creameries Ltd. vs. Hull . and 
Netherlands Streamship Company Limited (2) . 

"The ground of the decision is that .when 
on the same facts, a ·person has the right to 
claim one .of two reliefs and with full knowledge 
he elects to claim one and obtains it, it is not 
op_en to him t~ereafter to go ba~k on the · 
election and clarm the alternatrve relref." 

In 'Shankar Ramchandra . Abhyankar v. Krishnaji 

(1} (1956) AIR (SC) 593. 
(2) (1921} 2 ~B 608. 
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Dattatraya Bapat (1), it was .observed in the cont~xt 
.of the resort to e1ther the remed~· ·under . Sectton 
115 .of the Code of Civil · Procedure· or that under 
Articles 226 and 227 of the Constitution, as under:-

"lf there are two modes of invoking the 
jurisdiction of the High Court and one of thos~ 
m'odes has been chosen and exhausted, 1t 
would not be a proper ·and sound exercise of 
discretion to great relief in the other set of 
proceedings in respect of tjle same order of 
the suborainate court. The refusal to grant 
relief in such circumstances would be in 
consonance with the anxiety of the · Court to 
prevent abuse of process as also to respect 

. and accord finality to its qwn decisions. 
Lastly, both directly and . by · way of analogy the ,. 
observations in Premier Automobiles · Limited vs~ 
Kamlakar Shantaram Wadke and others (2) deserve 
notice. Therein the focal issues pertained to the 
remedies with regard to an industrial dispute being 
available under tt)e Industrial D"isputes Act 1"94 7 
or, under the general law in the Civil Courts: It was 
held that · whether ·alternative remedies were · 
available in the;: Civil Courts or in the forums under 
the Act ; the suttor concerned must elect his remedy 
for relief and cannot resort to one after the other. It 
was observed as under:-. . 

."But whe~e the !ndustrial dispute is for 
the "!?WP.~se of enforctng any right, obligation 
or liab1l1ty under the ge.neral law · or the 
~O~f!lOn raw · and not a r1ght, obligation . or
ltabtltty created unde: ~he Act, then alternative 
forums are ther~ . g1vtng an . election to the 

(1.) (1970} AIR (SC} 1 
(2} (1975) AIR (SC) 2238. 
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suitor to choose his / remedy of eithe~ moving 
· the machinery under the Act or to approach 

the Civil Court. - It is plain that he cannot have 
both. He has to choose the one or the other." 

Undisputedly, · for ·getting the impugned industrial 
award quashed the alternative remedy of 
challenging it in 'the writ jurisdiction of the High 
Court or by way of special leave to appeal to tfie 
Supreme Court was available. The writ petitioners 
indeed advisedly elected the remedy in the superior 
forum. · Having failed therein, it is incongruous that 
th_ey should be easily allowed to· now resort to one 
in the High Court. As was said in the Premier 
Automobiles' · case (supra), the · writ · petitioners 
cannot have both · and have to choose the one or 
the other. Having made that choice, they are not to 
be ordinarily permitted to retract therefrom. 
Consequently, one the doctrine of election betwixt 

·to alternative remedies, the writ petitioners wo·uld 
·tend to disentitle themselves t6 the present relief in 
the it.rrit jurisdiction .. 

10. Independently of the doctrine of election 
altogether, the question of the sound exercise of 
judicial . discretion and entertaining a writ · in this 
context is equally attracted. Herein, it is plain · that 
having chosen the remedy of appeal to the Supreme 
Court, the petitioners had .the benefit of a 
meaningful hearing of the lis the·rein. Special leave 
petition (Civil) No. 914 7 of. 1983 (Annexure 'A' to the 
counter-affidavit) was exhaustive in its pleading of 
facts . and the jurisdictional challenge on the points 

. of law. Specifically, grounds A to Q assailed the 
impugned award of Marc~ 1!, 1983,_- f.rom every 
conceivable legal angle. S1gn1f1cantly, 1t 1s common 
ground that a caveat _having been already entered, 
the respondent workman was served through his 
counsel and a detailed counter-.affidavit to the 
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special leave petition was al~o filed on his behalf ~o 
oppose the same. Our attention. co•.:!d not b.e drawn 
to any technical pleas for opp9s1.ng .the spec1al leave 
petition on grounds of hm1tat1on, laches or 
alternativ~ remedies, etc. On the basis of the 
aforesaid pleadings, the matter was th.en heard on 
the 9th September, · 1983, · by their Lordships and 
Counsel for both the parties addressed them on the 

· merits of the case . The dismissal that-followed, even 
though ·not by a speaking order,· ·was equally a 
dism1ssal on merits and it was not even the stand of 
the learned ·counsel for the petiti.oners that it was 
either wholly or even collaterally rested on any 
technical ground. That being so, the question is, 
whether in such a situation it· would be a .sound or 
proper exercise of discretion by the High Court in its 
writ jurisdiction to entertain afresh the same . or. 
identical cause of action, which had been earlier 
heard and dismissed by the .. final Court itself. 1 do 
not think so. One must hearken to the settled law 
that the writ jurisdiction is discretionary and the 

· High Court, for, sound reasons, may decline to grant 
rel1ef, apart from the merits of the case. Equafly it 
has to be borne in mind that whatever may be the 
position in other forums, the orders and judgments 
of the Supreme Court · are law and bindmg on all 
courts within the territory -of India under Article 141 
In specified circumstances, even an obiter dictum of 
the final Court may be binding. on this Court and is 
in any case, entitled to · great respect. Would it'· 
t~erefo.re, be a s.ound or proper exercise of 
d1scret1on · to entertam and grant a writ ·for the High 
Court when t~e Suprer:ne Court itself, on the same 
cause of ~ct1on and 1n an ~nfettered jurisdiction 
JJnder Art1cle 136, had reJected the . identical 

· c~alfenge to the same. industrial award? 1 do not 
th1nk so. _Perhaps·, domg so would i_n a way be 
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sitting in· judgment on the earlier order of the final 
Court itself, which, if not totally and technically 
barred, would, in any case, be patently incongruous. 

11. What appears as sound on principle, is 
equally buttressed by · precedent. In The 
Management of Western India Match Company 

. Limited, Madras v . . The Industrial Tribunal, Madra, 
and another (1) whilst even finding that the writ 
petitioner wou.ld have been entitled to relief under 
Article 226, the Division Bench declined the same 
with the -following observaticins:-

"That the Supreme Court .declined to 
exercise its discretion in favour · of . the 
petitioner appears to us to be a factor that 
ough-t to be taken into account and given due 
we1ght, when we are called upon to exercise 
.our discretion in favour of interfere·nce with the 
award of the Tribunal on some of the very 
grounds specified in the application for leave 
to appeal that fai·led. It should be needless to 
emphasise ·that had leave been granted - and 
that was the · stage· for the exercise of the 
discretion vested 1n the Supreme Court - the 
scope . of the appeal could have been much 
wider than that permissible in proceedings 
under Article 226 of the Constitution. 

· Though not without hesitation, we have · 
reached the conclusion. . that · ·in the 
circumstances of this case, it would not be ·a 

.proper exercise of discretion, des_pite the 
findings we have recorded earlier, to set aside 
the. award by · the issue of a writ of certiorari, 
after the Supreme Court had refused the 
petitioner leave to appeal against tha~ award. It 

(1) (1958) AIR (Mad_) 398-
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is in these circumstances that we ·direct that 
the rule nisi be discharged and that the 
petition be dismisse'd but without costs ." ~ 
12. Following the above, a Division Bench of 

the Bombay High Court, · · consisting of N. L. 
Abhyankar and D.P. Maden, JJ., in Vasant Vithal 
Paise and others vs. The Indian Hume Pipe 
Company · Limited and another . (1); observed as 
follows:- · · · 

"We also are unable to·· hold that we 
should entertain · this petition now and · 
adjudicate it on. merits when· the Supreme 
Court has thought fit not to admit the petition 
for special leave . to appeal . against the very 
awC)rd which is under challenge in this 
petition." 
13 . . To the same tenor are the observations in 

The Metal Corporation of India Limited and another 
vs._ The Union of rndia and another (2} in the context . 
of the earlier dismissal in limine by a non- speaking 
order of a writ petition under Article 32 by the 
Supreme .c9ur~t a~d.the subsequ~nt attempt to resort 
to the wr1t JUriSdiction under Art1cle 226 m the High 
Court. Relying on an unreported decision of tne 
Sup rem Court in Khairati La/ · vs. Life Insurance 
Corporation of India (Civ.il Appeal No. 1 of 1964) it 
was -observed a·s LJnder:- : 

. . "The absence O! a: ... ~·peakin,g order, in my 
v1ew, makes no difference m this case · 
because the · dismissal by the Supr·eme Co uri 
must have been on the Qround that no 
fl:Jn.damental right of the petitioners had been 
VIolated. For these reasons, the contention of 

(1) (1970) II LLJ 328 
(2) (1970)· AIR (Cal.) 15. 
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the learned Attorney General that the present 
petition is barred by res judicata must be 
upheld." . · 
14. It deserves ·mention that the Supreme 

Court, in the Workmen. of Cochin Port Trust's case 
(supra) referred extensively to the judgment of the 
Madra. High Court in The Management of Western 
India Match Company Limited (supra) and, after 
quoting Paragraph 18 thereof, observed that the law, 
so . broadly stated, is not quite accurate, though 
substantially it is correct to the extent we have 
pointed· out · above. It would follow therefrom that 
their Lordships intended to . constrict the somewhat 
wide ranging observations in · the High Court 
judgment that the dismissal of the petition for 
special leave to a peal under Article 136 would · not 
affect the jurisdiction vested in the High Court under 
Article . 226. This seems evident from the earlier 
observations in the Supreme Court judgment 
highlighting the fact that dismissal in limine by a 

· non-speaking order may also . create a bar to a 
subsequent petition fc:ir the same or similar relief . 
.Since much emphasis was sought to be placed on 
the effect of a non-speaking order of dismissal, it 
becomes necessary to ; quote the relevant 

·observations in The Workmen of the Cochin Port 
Trust's case (supra): . 

· "Similarly, · even if one writ· petition is 
dismi.ssed in limine by a non-speaking one . 
word order 'dismissed , another writ petition 
would not be ·maintainable because even the 
one :word order, as we have indicated above 
must necessarily be taken to have decided 
impliedly that the c~se is not a fit one for 
exercise.r of the writ jurisdiction of the High 
Court. Another writ petition from the same 
order or decision will not lie." · 
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Again ~ 
"We have thought it pro'pe·r. to elucidate 

this aspect of the matter a b1.t furt.h.er, ~o 
indicate that dismissal of a wr1t pet1t1on. 1n 
limine by a· non-speaking order ' could certamly 
create a bar in the entertainment of another 
writ petition filed by the same party on the 
same cause of action." · 

. 15. In rairness' to Mr. K. D. Chatterjee, learned 
counsel' for the pet itione·rs, reference must also be. 
made to his reliance on · Ahmedabad Manufacturing 

, and Calico · Printing Company Limited. v. : The 
Workmen and anothe.r (1). However, a close perusal 

· of that judgment would indicate that far from helping 
the writ petitioners, it ' might go to the aid of the 
respondents. The primal issue therein was whether 
an unconditional withdrawal of a special leave 
petition would amount to its 'dismissal. On an 
mdepth consideration of this matter, their Lordships 
concluded that permission to withdraw a leave 
petition cannot be equated with · an order of its 
dismissal. Consequently, it was opined that the 
dismissal. by the H igh Court .of a . writ petition · in 
limine on this sole ground will not be sustainable . 

. Plainly, this ratio, in no way aids the case of the writ 
petitioners, .and, on the other hand, would i·ndicate 
that if an unc9nditional withdrawal amounted to 
dismissal , then different results would have ensued 
namely, that the subsequent proceedings might weli 
have been barred . Indeed ; their . Lordships 
distinguished the. ft(Tanagement of Western India 
Match qomp.any Limited (supr~) · on this very ground 
that wh1lst 1n the former there had been a dismissal 
~f the special leave pet.ition .. . in the case before them 
1t · was only an uncond1t1onal withdrawal, duly 

(1) (1981) AIR (SC) 960. 
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permitted ·by the Court . 
16. To-sum up on th is aspect, it appears to me 

that it would not be a sound and proper exercise of 
discretion to entertain a writ petrtion afresh on an 
identical cause of action, which has been earlier 
rejected- by the Supreme Court in a special leave . 
petition under Article 136 of the Constitution and 
where such dismissal Ls not established ·to be on any 
me-re ly :"echnical ground of laches, limitation or 
alternative ·remedy, etc. 

17. Lastly, the anomalous results and even 
grave hardship which rnay ensue from the stand 
canvassed on behalf of the writ petitioner_s seem to 
be manifest. They had with open eyes and advisedly 
resorted to a superior jurisdiction w_i th unfettered 
powers, and, havmg failed thereafter hearing , they 
can'not be allowed afresh to reopen and reagitate 
the identical matter in the High Court. On behalf of 
the respondents it was argued with patent 
plausib.ility ·that this would give an unfair edge to 
afluent litrgants with a long purse. It was the case 
herein· that the forum in -the Supreme Court wa~· 
designe_dly chosen to put the res·pondent workmen 
at the handicap of defending himself at ·an 
expenditure, which is basically involved in the f inal 
Court. As in . the present case, he had been duly 
·Served had engaged couns.el, filed pleadings, and 
opposed the matter successfully before the final 
forum. To rob him of that success by an a ltogether 
fresh proceed ing would both be burdensome to tha 
respondents and otherwise incongruous .. This apart, 
the sta~d can~assed on behalf of the petit ioners, 
would · grve a trrple remedy, . even after a long drawn 
out proceeding before the Industrial Tribunal. He . 
might first choose to try his luck in the highe.st 
forum in th.e . Supreme Court under Article 136. 
Having failed there, even after notice· and hearing to .: 
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the opposite party, he rriay then resort a,tresh . to the 
writ jurisdiction in the High Court. A failure. m that 
might well give him a remedy of a le~ters patent 
within the H1gh Court itself, and yet agam , he could 
prefer . a special leave petition a .second time, 
directed as it would be against the. judgment of the 

· High Court. It is a sound cannon of public policy 
that the law frowns on the m~lti,Piic i ty .of liti~ation . . 
For these reasons as well , · 1t 1s not poisible to 
accede to the stand -canvassed on behalf .of the writ 
pet itioners. . 

18. To finally conclude, the answer to · the 
question posed at the very outset is rendered in the 
neg·ative .. It is held that in its discretionary writ 
junsdictior), the High .Cour! ca.nnot ~lto~e~her 1gnore 
and overr1de the pnor d1sm1ssal m · l1mme of. the .: 
identical cause of action by their Lordships of the 
Supreme Court under Article 136 of the Constitution . 
Indeed, th is is a factor that must be taken .into 
account and give the due weight it deserves in a 
sound and .proper exercis~ of the discretion in .this 
context. ' 1 · . · • ' · 

19. For the detailed reasons recorded earlier, I 
would uphold the preliminary objection and in the 
context of the facts, would decline relief to the 
p~titi_oners on the threshold ground of the prior 
diSf.TliSsal of their special leave pet ition · by the 
Supr~meCourt.. which nC?w precludes us fro.m 
enter-mg the thicket of l'!ler1ts. '"Both the writ petitions 
m.ust con.sequently fall · and are dismissed, but 
w1thout any order as to costs. · 

Birendra Prasad Sinha, J: 1 agree. 
R.D. Petition's dismissed . 
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Balbir Prasad alias Balbir Prasad Agrawal.* 

v. 

Union. of India and others. 

Customs Act, 1962 (Act Lll of 1962), Sectio .. 
114 -Sentence imposed without a finding that the 
petitioner was carrying hand woven woolen carpets 
or woolen chain stitched rugs -legality of. -

· . . Where .there is no finding to the effect that the 
petitioner was carrying hand woven woolen carpets 
or woolen chain stitched rugs. 

Held, that t'he sentence imposed upon him is 
not in accordance with law. . 

. Application under Articles 226 and 227 of the 
Constitution of India. · 

. The facts · of the case material to this report are 
set out in the judgment of B. P. Jha. · · 

Messrs. R.B. Mahto . and Harendra Prasad for 
the petitioner. · -

Mr. Aftab A/am for the respondents. 
· . B.P.Jha, J_. - 'n this writ petition, the petitioner 

has challenged the validity of Annexures-1, 2 and 3 . 
2. · Annexure-1 contains an order of the 

Civil Writ Jurisdiction Case No. 3421 of 1979. in the matter of 
an application under Articles 226 and 227 of the Constitution 
of India. 
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Assistant Collector, Custom.· Annexur-2 contains an 
order of the app.ellate aut~o.rity, and A!lnexure-3 
contains an· order of the rev1s1onal authonty. These 
orders have been passed under the provisions of the 
Customs Act, 1962 .(hereinafter referred to as 'the 
Act') . 

3. The question for consideration in ·· the 
present ·case is: . 

Whether the petitioner was exporting the 
prohibited goods as mentioned in the Export 
(Central) Order, 1968 (hereinafter referred to 
as 'the Order;) ? · · 
4. The case of the respondents is that the 

petitioner omitted · to mention 28 pieces of woolen ·. 
carpets in the declaration .under section 50 of the 
Act, in · respect of prohibited goods. In item no. 
·32(i)(b) of Schedule I of Part A of the Order; it is 
provided that handwoven woolen ·carpts and woolen 
chain stitched rugs are prohib ited goods. In other 
words, prohibited ~oods cannot be exported or 
imported unless he 1s a licensee under the Order. It 
is an admitted position· that the p·etitioner is -not a 
licensee or a permit holder under the Order for 
exporting handwoven woolen carpets and woolen 
chain stitched rugs . · 

5. The petitioner can be held · guilty -provided 
he was exporting handwoven woolen carpets and . 
wo91.en chain · stitched rugs . A.ccording' . to the 
pet1t1oner 's case, he was exportmg 28 pieces of 
woolen wall hangings. The case of the petitioner was 

·rejected by all the aL:Jthorities . However · the 
respondents are required to prove that the peti'tioner 
was exporting either handwoven woo len carpets o r 
woolen chain stitched rugs. , 

6 .. It is contended by the learned counsel of 
the petitioner that -there is np finding . that the 
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' petitioner was exporting handwoven woolen carpets 
or woolen chain stitched rugs. Learned Counse for 
the respondents also failed to point out any such 
finding . In the absence of such a finding the 
authorities are not entitled to impose a penalty · 
under section 114 of the Act. · 

7. In the present case , the argument of the 
learned counsel for the petitioner is that the 
petitioner violated item no. 32(i)(b) of Schedule I of 
the Order. Item no. 32(i)(b) mentions the items of 
prohibited goods. ·1n other words, nobody can 
.export or import the prohibited ~oods. If anyone 
does so without a licence .or permit, he will be neld 
guilty and a .. penalty shall be imposed upon him . 
under section 114 of the Act. In the absence of a 
finding to the effect that the petitioner was carrying 
handwoven ·woolen carpets or woolen chain stitched 
rugs, the sentence ·imposed upon the petitioner is 
not - in accprdance with. law. Hence, I quash partly" 
Annexu re.-1, 2 and 3 only to the extent of imposition 
of penalty under section 114 .of the Act. The 
remaining portion of Annexure- 1, 2 and 3 is not 
.being interfered by me. , 
· 8 . In this circumstance, I set aside . the 
imposition of penalty of As . 500/- under section 114 
of the Act upon the petit ioner and the petition · is, 
ac.~ordingly, allowed in part. If t~e fine has been 
pa1d by the petitioner, the same shall be refunded to 
the petitioner. There will , however, be no order for 
costs . · 

M.K.C. Petition allowed in part. 
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Before,Lalit Mohan Sharma and Binodanand . 
Sing~, JJ. 

Bishwanath Nag.* 

v. 

State of Bihar and others. 

Motor Vehicles Act, 1939 (Act. IV of 1939) as 
amended by the Bihar Act 27 of 1·950, section 
43A- State Government's direction that a family will 
not be allowed more than one road permit,· whether 
outside the purview · of ·section 43A- order of the 
Tribunal based on the impugned State Government 's 
order, whether liable to be quashed. -

. Held, that the order of the State Government·. 
issuerl under section 43A of Motor Vehicles - ·Act, 
1939 limiting the eligibility of a family. to a single· 
road ·.permit is outside the purvi.ew- of section 43A 
inasmuch as it purports . to give direction in respect 
of matters ·which h.ave been · entrusted · to . the 
Tribuna~s constituted under the Act and which have . 
to be dealt with by them in a quasi /"udicial m.anner 
and as such the order of the Tnbuna entirely based 
on the impugned State Government's direction in 
Annexure 3, was -liable to' pe quashed . ' · 

Civil Writ Jurisdiction Case no. 4312 of 1981. In the matter 
of an . application under Articles '226 and 227 of the 
Constitution of India. 
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· B. Rajgopala Naidu v. ·State Transpo_rt 
Appellate Tribunal, Madras (1)-relied on. 

Application by an applicant for grant of a stage 
permit . 

. · The facts of the case material to this report are 
., set out in the judgment of Lalit Mohan Sharma, J. 

M/s Am/a Kant Chaudhary, . Udayan Chaudhary, . 
Raj Kishore Prasad and ·Mrs . Swapna Sarkar for the 
petitioner. _ 

· M/s K.P. Verma (A. G.) and Maheshwar Dwivedi 
for the resondents. • ·- . · 

. Lalit Mohan Sharma, J. - The petitioner is an 
applicant for grant · of a stage permit and has 
challenged the validity of the State Government's 
decision issued under section 43A of the · Motor 

· Vehicles Act as contained in Annexure-3. The 
impugned annexure limits the eligibility of a family to 
a single road permit. · · 

' 2. In response to an advertisement by the East 
Bihar Regional · Transport . Authority inviting 
applications for grant of a road permit for the route 
Dumka to Mihijam, the petitioner made an 
application. The -same was rejected on the ground 
that the petitioner had already been granted three · 
permits. ·The petitioner appealed . before · the State 
Transport Appellate Tribunal. The Tribunal remanded 
the matter for reconsiderati~n by the Regional · 
Transport .Authority. The petitioner contended before 
the Authority that he had already surrendered two of 
the permits and was thus within the permissible limit 
fixed in· regard to the issuance of road permits . The 
Authority dismissed his appJication again by the 
order as contained in Annexure 2. The petitioner 
appealed to the Tribunal again. The Tribunal did not 

(1) (1964) AIR (SC) 153. 
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. agree with the reasoning~ _of th~ Transp_ort _Authority 
. in dismissing the pet1t1oner s appl1cat1on, but 
refused to remand the IT1atter for a fresh 
consideration on the ground that the · petitioner who 
had a stage permit from before could not get 
another permit in view ~f the· State Government'.s 
decision, as contained. 1n Annexure 3 to the wnt 
petition. In the impugned annex.ure, the State 
Government directed that , a family consisting of 
husband wife and their m,inor children ·will not be. 
allowed 'more than one stage permit. The Tribunal 
accordingly dismissed the appeal ·by its order in . 
Annexure-4. By the present writ application, the 
petitiqner ~as prayed for holding the ~overnment's 
direct1on 1n Annexure-3 .as ultra v1res and for · 
quashing the orders in Annexures 2 and 4. .r 
. 3. Mr. Amla Kant Chaudhary, · appearing· in 
support of the ap'plication contended that the 
powers of the Transport Authorities in dealing with 
the applications for road permits is judicial in nature . 
and the State Government has no jurisdiction to 
entrench upon the quasi judicial functions of the · 
Transport Authorities and the · direction in Annexure 
3 is therefore, illegal. Reliance was placed on 
several decisions of the Supreme Court. , 

4. In B. Bajgopala Naidu vs. State Transport 
Appellate Tribunal, Madras (AIR 1964 SC 1573) the 
appellant along with 117 'other· bus operators 
including the respondents 2 and 3 before the 
Supr~me. Court applied for two stage carriage 
perm1ts ~nd the State Transport Authority granted 

.the perm1ts .to the appellant. A number of appeals 
were preferred by ·unsuccessful applicants including 
the respondents 2 and 3 and the Appellate Tribunal 
allowed the clai'ms of the respondents 2 and 3 and 
set aside the order of the State Transport Authority 
in favour of the appellant. The decision was based 
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on a direction issued by the State Government under 
section 43A of the Act laying down criteria for grant 
of permits . The appellant unsuccessfully moved the 
Madras High · Court under Article 226 of the 
Constitution and then approached the Supreme 
Court by an application for special leave. The 
Supreme Court granted leave and allowed the 
appeal. After a thorough examination of the relevant 
provisions of the Motor Vehicles Act, 1939, the 
Court held that the field covered by section 43A is 
administrative in nature and does not include the 
area which is the subject-matter of the exercise of 
quasi judicial authority by the relevant Tribunals in 
the matter of grant of road permits . This decision 
has been followed · in numerous decisions of the 
Supreme Court and the High Courts. The provisions 
of section 43A introdu9ed by the Bihar Act 27 of 
1950 which are in the following terms, are similar to 
the Section 43A introduced by Madras Amendment 
Act 20 of 1948 which was under consider-ation by the 
Supreme Court: 

"43A - The State . Government may issue 
such orders and directions as it may consider 
necessary in respect of any matter relating to 
road transport, to the State Transport Authority 
or a Regional Transport Authority concerned; 
and such Transport Authority shall give effect 
to all such orders and directions." · 
5. The considerations which weighed with the 

Supreme Court while deciding the aforementioned 
case are fully applicable to the present case and, 
accordingly, ·J held that the .order in Annexure 3 is 
outside the p·urview of secton 43A inasmuch as it 
purpor.ts to give direction in respect os matters 
which have been entrusted to the Tribunals 
con·stituted under the Act and which have to be dealt 
with by them in a quasi jl!dicial manner. Since the 
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order in Annexure 4 is entirely . based · on the 
impugned State Government's dirPcuon in Annexure 
3, the same is quashed. Accordmg to the finding of 
the appellate Tribunal, the decision of the Transport 
Authonty in Annexure 2 was erroneous and but for 
Annexure 3 · the ·petitioner's · application required a 
fresh consideration - on merits. · The . prayer · for 
quashing Annexure 2 is also , therefore, allowed and 
the case is ·remitted back to the East Bihar State 
Regional Transport Authority for fresh disposal of 

· the petitioner's application . · , . 
6. Mr. Amla Kant. Chaudhary also raised 

several other points which, in the circumstances do 
not require consideration. · ' 

7. The writ .application is allowed, but without 
cost . 

Binodanand Singh, J. 
S.P.J . . 

. I agree. 
· · Application allowed. 
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CIVIL WRIT JURISDICTION 

- 1985/Febr~:~ary, 28. 

Befor Lalit Mohan Sharma, J . 

' M/s. ·Tata t'odogawa Ltd.* 

v. 

Union of India and others. 

Central Excises and Salt Act, 1954 (Act XXXIV 
·of 1954) Tariff Item ii- electricity included by the 
Finance Act · 19 of 1973, section 36- generation of 
electric energy, whether can be subjected to 
payment of excise duty- amendment, whether ultra 
vires- Constitution of India, Schedule 7, List I, Entry 
84. \ 

The Enfry 84 .in· List I of Schedule· 7 of the 
Constitution uses not only the word 'manufacture' 
but also 'produce' . The ·expression 'produce' is of a 
very wide connotation and the generation. of electric 
energy is included in the term 'production'. So far 
the expression 'goods' used in the said Entry is 
'concerned there is again no reason . to give it a 
narrow meaning . Electricity ' is perfectly capable of 
being felt and sometimes in a big may to the great 
discomfort of a person. ·. . 

. Held, therefore, that th~ expression 'goods' 
used 1in the 84th Entry in List I of Schedule 7 to the 
Constitution of India covers electric energy for the 
* .Civil Writ Jurisd let ion Case no. 15 70. of 1979. In the matter of 

an application under Articles 226 and 227 of the Constitution 
. of India. · · 
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purpose of excise law. . · 
Commissioner of s ·ales Tax, Mddhya Pradesh v. 

Madhya Pradesh Electric Board (1)-referred to . . 
Held further that the amendment by inclusion 

of Tariff item 11 E' of the Central Excises and Salt 
Act 1954 is not ultra vires of the powers of the 
Union Government as it is .poss ible to me~sure t~e 
production by reference to the consumption,. It 1s 
not possible to ·- hold that merely because . kilowatt 
hour has been used an unit of . measure in the 
disputed Item, the tax must be assumed to be not 
included in the excise duty. · . 

Application by a public lim ited company. 
. The facts of the case material to this· report are 

set. out in the judgment of Lali t Mohan Sharma , J . 
M/s K.D.Chatterjee and N.C.Ganguli fo r ·the 

petitioner , 
M!s Aftab A/am {Add/. S.C., Central Govt.) and 

N.A. Shamsi (J. C.) for Respondent no. 1 
M/s. K.P.Verma (A.G.) and P.K.Verma (J.c;.} for 

respondent no.2 ·. . ~ _ 
. Lalit ~ohan Sharma, J . ~ The main question in· 

th1s case 1s whether generat1on of electric energy 
can be subjected to ; payment of excise duty 
Electricity has . b!3en included in the Tar iff Item 11 E of 
the .Central Ex~1ses an~ Salt ~ct, 1954 (hereinafter 
referred to as the Exc!s.e Act ) by the Finance Act 
19 of 1978. The pet1t!oner · has challenged the 
arnen~ment as _ultra . y1res and .has prayed for 
quashmg of ~he 1mpos1t1qn of the additional burden 
placed on t~e consumers ~Y the -notification 
Annexure 1 , 1ssued by the B1har State Electr ic ity' 
Board, respondent no. 2 ~ . 

(1) (1970) AIR (SC) 7t32. 
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2. The petitioner is a public limited company 
runnin~ a small factory engaged in the production of 
steel mgots from steel scraps with the help of 
electric arch furnace. The energy is supplied by the 
respondent-Electricity Board. Prior to the passing of 
the Finance Act, 1978, no excise duty was payable 
for electricity. By section 36 of the Finance Act, the 
Excise Act was amended by inclusion of Tariff Item 
11 E, which reads as follows:-

" 11 E .. Electricity · 2 paise for per kilowatt 
hou~" ! · · 

Pursuant to the amendment, the resondent 
Electricity Board issue a notification dated 13th 
May, 1978 as contained iri the impugned Annexure 
1 stating about imposition of the excise duty and 
levying a surcharge at the rate ·of 3 paise per unit 

. on electricity consumption by aH cati3gories of · 
services except agricultuq:1l services with effect 
from 1.3. 78. 

·>· 
3. Mr. K.D.Chatterjee, for the petitioner, 

pressed three grounds in support of the writ 
petition, namely. 

(i) · the imposition of excise· duty . ·on 
electricity is · illegal and without 
jurisdiction; 

(ii) the Electricity Board is not authorised to 
make any demand· with retrospective 
effect; and . . 

(iii) The Board has no power to realise the 
surcharge at the rate of 3 paise per unit 
when the rate of the excise duty has. 
been fixed at 2 paise per unit only. , 

4. It · has been streneously contended that 
excise duty can be levied only on such goods which 
are 'manufactured' and no duty can be imposed on 
such articles in · respect to which process of 
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'manufacture' is not :applicable . It is asserted that 
electricity is nc:>t 'manuf~ctured'. The . te~m 
'manufacture' implies convers1on of one commodity 
into another and is generally · referable where raw 
materials are converted into finished goods. Mr. 
Chatterjee therefore argued that although coal is . 
used for generation of electricity, it is not a 
transformation of coal into electric energy. Referring · 
to the 84th Entry in . List I ·of Schedule 7 to the 
Constitution of India,· using the word 'goods' and 
Article 366(12) de.fining · goods as including .all o. 

materials, commodities ancf articles, Mr. Chatterjee . 
argued that the necessity of inserting a. separate 
Entry no. 53 in List II .of the Seventh Schedule . 
indicates the 'electricity' is not include.d in the 
expression 'goods',· for, otherwise Entry no. 54 by · 
itself would have served the purpose. Reliance was 
placed on the observations in paragraphs 16 to 18 
of the judgment in Union of India v. Delh-i Cloth & 
General Mills Co. Ltd. (1 ). Mr. Aftab Alam, Standing 
Counsel, Central Government, representing the 
Union of India ancj Mr. Advocate General the 
learned counsel for the Electricity Board defended 
the validity of the impugned Tariff Item and Annexure 
1. . . 

~· ~he Entry 84 in List I of Sched.ule 7 of ·the 
Const1tut!on uses, · l}ot only the word 'manufacture' 
but als~ produce . _The expression 'produce' is of' a 
very . w1de conn~ct1on and, to my mind, it is · not 
poss1bl~ to su_ggest th~t the generation of electric 
energy 1s no.t ln_clud,ed m t.h~ ·term 'production'. so 
tar .the express1on g~od~ 1s concerned , there i-s 
ag~m no reason · to g1ve 1t a narrow meaning. Tlie _ 
art1cle ~66(12) does f!O.t. att~mP.t to define the word 
exhaustively - the def1mt1on 1n Inclusive in nature . It 

(1) (1963) AIR (SC) 791. 
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is well established that the language used in the 
entries in the schedule of the .Constitution should be 
interpreted in ·a broad way so as to give widest 
amplitude of power to the Legislature to legislate 
and not · in a narrow or pedantic sense . The 
argument of Mr. Chatterjee that only su·ch things can 
be considered to be 'goods' which can be felt by 

.senses, does not help him, for, this category is not 
confined :to such articles which can be seen or 
heard or smelt . Electricity is perfectly capable of 
being felt and sometimes in a big way to . the great 
.discomfort of a person : A similar argument was 
addressed · in the . Commissioner of Sales Tax, 
Madhya Pradesh vs. Madhya Pradesh Electric Board 
(1) in which the interpretation ·of Madhya Pradesh 
General Sales Tax · Act was in dispute and the 
Supreme Court observed that merely because 
electric ener~"JY is not tangible or cannot be moved 

·or tou.ched, l1ke, for instance, a piece of mood or · a 
book it cannot cease- to be moveable property, when 
it has all the attributes of such property .. I do not 
mean to suggest that the decision of the Supreme 
Court in the . said case interpreting· '9oods' as 
covering . electricity concludes the quest1on in the 
present case as the same was given in relation to 
another Act but the observations made therein are 
certainly relevant for testing the general argument 
addressed· befo·.re us. The argument · of Mr. 
Chatterjee based on Entries 53 and 54 of the 2nd 
List sanction·_ed above was ~lso pressed before the 
Madhya Pradesh High Court and was accepted but 
the Supreme Court rejected it in the following terms 
(see para 9 of the judgment) : 

·."The' reasoning which prevailed with the 
High Court was that a well defined distinction 

(1) (197.0) AIR (SC) 732. . 
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existed between. the sale or purchase of gc:>~ds 
and consumpt1on or sale of · electr1c1ty, 
otherwise there was no necessity of having 
Entry no. 53, but under entry. 53 tax ca.n be 
levied not only on sale of electrrcty but also on 
its consumption which could not probably have 
been done under entr-y 54. It is difficult to 
derive such assistance from the aforesaid 
entrie>s. What has essentially to be seen is 
whether electric energy is 'goods" within the 
meaning of the rel~vant provisions of the two 
Acts." 
6. 1 do not find · ·any ·reason to give the 

expression 'goods' a limited and restricted meaning, 
as suggested on behalf of the petitioner and I hold 
that it covers electric energy for the purpose · of 
excise law. · . 

· 7. lt was next urged that since ·. excise duty is 
related to production of goods, the additional 

. burden which is under challenge ·being in the nature 
of a tax on consumption, that is, sale of electricity is 
not covered by the Entry 84 and is, therefore, .ultra 
vires of the powers of the Union Government. 
Reliance was placed on Tariff Item 11 E fixing the 
rate by reference to kilowatt hour. Mr. Chatterjee 
contended that this measure cannot be· applied to 
production . The p~r.ties filed further affidavits during 
the course of hearmg · of the case 6n this aspect. · 
The Executive Officer of the .petitioner-company, who 
is a graduate in Electrical Engineering, pledged his 
oath in support of the argument. ~e ·stated that 
electrical energy is measured i" terms of kilowatt 
hours and tl11s is the unit - represented . by 
consumption of thousand watts during the· period of 

. one hour. He further said that the writ of kilowatt 
can only be reckoned with reference to use or 
consumption of electricity anq unless electricity is 
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use_d or consumed for one h·our, a unit of kilowatt 
hour cannot be reckoned . 

8. The learned Standing Counsel, Central 
Government, challenged the propos ition by r_~lying 
on statements extracted from the books . 

(i) The Electrical Engineers Reference Book 
(ii) Electrical Technology by H. Cotton 
(iii) . Standard Hand Book for Erectrical 

Engineers as GOntained in Annexure A, B and C 
respectively to the supplementary counter affidavit 
of t~e respondent no. 2. A counter affidavit on 
behalf of the Electricity Board was also filed in 
which it was as·serted that the kilowatt hour is unit of 
measurement of technical energy whether it is· 

. generated or consumed. The three affidavits have 
attempted to discuss the question from a scientific 
point of view. I do not consider it necessary -to go 
mto the highly -technical aspect of the · matter, as in 
my view, it is not possible to t,old in favour of the 
petitioner that merely because kilowatt nour has 
been used as unit of measure. in the disputed Item, 
the tax ·must be assumed to be not included in the 
excise duty. · Assuming what has been .stated on 
behalf of U'le petitioner to be correct in this regard · 
still it is possible to measure the production by 

· reference to the consumption. . 
· -· 9 : On the question whether surcharge is Invalid 
on the ground of its retrospective nature, it was said 
that the assent of the President to the introduction 
of Tariff Item 11 E by amendment by section 36 of the 
Finance Act, 1978. was given on 12. 5. 78 and since 
this section has not made the provision 

. retrospective in nature, the additional duty was not 
payable before this date and as the demand has 
been made with effect from the 1st March, 1978, the 
same must be partially struck down. The argument 
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o~erloo.ks . the · pro-visions of ·section 3 of the 
Provisional Collection of Taxes Act (Act XVI of 1931) 
which reads as follows:- , . 

"3. Power to make declaration under this 
Act - Where a bill to be introduced in 
Parliament on behalf of Government provides · 
for the imposition or increase of a duty of 
customs of excise, the Central Government 
may cause to b.e inserted . in ' the . bil l a 
declaration that it is ·expedient .in the publ ic 
interest that any provision of the bill relating to 
s'uch imposition or increase shall have 
i_mmediate effect under the Act." 

The section 4 of the Act further directs that 'a 
declared provision shall -have the force of law 
immediately on the expiry of the day on wh'ich the 
Bill ·containing it is introduced._' In the - last counter 
affidavit of the respondent no. 2, it -has been stated . 
that · the _necessary notification , containing . the 
requ-ired declaration had been· made at t-he 
appropriate time so as to bring the new provisions 
in force with effect from 1.3. 78. In view of this 
co~nter .affidavit, Mr. Chatterjee did not· persue the -
pomt. . · _ .· 

. · 10. Lastly·, . it was urged that s'ince the 
additional burden of the Electricity Board was raised 
by only 2 paise per unit, - it cannot, be pe~mitted to 
raise the charges by 3 paise per unit-. The Electricity 
Board is authorised to realise the electric charges . 
from the consumers at the _rates which are included 
in the Tariff by virtue of the provi.sions of section 46 
and 49 of ·the Electricity (Supply) · Act, 1948. As has 
been stated in 'the counter af.f1davit of the Electricity 
BC?a_rd, the relevant Ta.riff has b.een mod ified by 
ra1s1ng the rate by 3 · pa1se per un1t. The reason for 
enhancement of the charges by the Board is--not , 
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solely the inclusion of Excise Tariff Item 11 E. The 
Electricity Board is not a mere agent of the Central 
Government to collect the excise duty on its behalf. · 
It has changed its Tariff in its authoritY. under the 
Electric (Supply) Act, .1948. The justification for 
raising the rate by 3 paise has been successfully 
explained in the counter affidavit. It has been stated 
that the inc.rease in the excise duty payable on coal 
and oil which are basic fuel for power generation 
has caused a rise in the costs of .electricity 
generation. It is also said that certain amount of 
electricity is· lost in transmission, transformation and 
distribution system · before it reaches the consumer 
and the Board· has to pay excise duty on generation 
which includes those units whichf are lost in transit. 
As a matter of policy, the electricity consumed for 
agricultur-al purposes has been exempted and the 
burden in thiS rvegard also has to be borne by other 
consumers. For all these reasons, tt:Je Board had to 
impose further surcharge of 3 paise per unit. The 
stand taken by · the . respondent in this regard 
appears to be well· founded . The last point pressed 
on behalf of the petitioner must also, therefore, be 
rejected. . · . 
: ~ 11. Accordingly, this . writ app'lication is 
dismissed but without costs. 

· S.P.J. Application dismiss~.d. 
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CIVIL REFERENCE ' 

1985/February, 28 .. 

1115 

Before Lalit Mohan Sharma and Binodanand 
Singh, JJ .. 

Shashi Bhushan Prasad* 

V. 
\ . 

State of Bihar and others. 

Code of Civil Procedure, '1908, (Act V of·1908), 
section 113 and Rule · 1 of Order 46', provisions 
of- scope and applicabilit( of- reference to the 
High Court made by the tria court- reference, when 
can be made- decree subject . to appeal- no 
reference can be made unless it is .covered by the 
Proviso in section 113- Proviso, in the ihstant case,_ 
whether applicable- reference, whether competent. 

In · view· of the language · of .Rule 1 of Order 46 
of the Code of Civil Procedure,. it must be held that 
no reference to the High ·court can be made in a suit. 
in which the decree passed is subject to appeal 
unless i,t is covered by the Proviso in section ·1 1.3 of 
the Code. · · · 

The Proviso in Sl~ction 113 of the Code of Civil 
Procedure will apply ·only to a case which involves a 
question as to validity of any (i) Act, (ii) Ordinance 

* Civil .Reference No. 1 of 1980. Reference ·made ·In the 
judgment of S,hrl Iqbal Singh, 3rd Additional Munslf, Gaya, 
dated 1.1.80 passed In T.S. 142 of 1978. 
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. (iii) Regulation or (iv) any provision contained -in an 
Act, Ordinance or Regulation. The trial court is not 
empowered to make a reference in a case where the 
valrdity of any· other provision e.g. a rule , by law, 
order under enactment et cetera is involved . 

Held, that, in the instant case, an appeal under 
section · 96 of the Code of Civil Procedure is clearly . 
maintainable against the decree of the Court below 

· and the impugned orders , Ext. 6(a) and Ext. A are 
certainly not parts of any Act or Ordinance nor 
covered by the · definition 'Regulation viwhin the 
meaning of section 113 of the Code and . as such the 
reference to the High Court made -by the court below 
was. incompetent. · ·. , -

Reference made under section 113 of the Code 
of Civil Procedure, 1908, by the trial court. · 

The facts of the case material to this report are 
set out in the judgment of L.M.Sharma, J. 

M/s Chitfa Gupt Prasad, Advocate and Shashi 
Bhushan Prasad (in person) . for the petitioner. 

Mfs_ K.P.Verma, Advocate .General and Rajesh 
Prasad Sinha 'Rajesh', J.C. to A.G . for the State. _ 

Lalit Mohan Sharma, J. - The plaintiff Shashi 
Shushan Prasad ·filed ·a suit in the court of Munsif, 
Gaya, for a declaration that he should be deemed to 
be posted as Assistant Public Prosecutor, Group 2 
Senior Service , with effect from 1.4.1974 and for 
certain other reliefs . His case is that he was 
appointed as the Assistant. District Public Prosecutor 
in 1961 and . continued . as such till 31.3 .74. With 
effect from 1..4. 74, a single cadre of Public 
Prosecutors was formed under the provisions of the 
Code . of Criminal Procedure, 1973. and he 
automatically became a member of this cadre. By a 
decision as contained in memo no. 3217 (marked 
Ext. 6(a) at the trial of the suit) dated 30.3.1974 
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(Home Police). the· State of Bihar. divided the cadre 
in three group.s being Grades I, II and Ill , and by the 
notification no. 3253 (marked as . Ext.A) dated 
3 0. 3 . 7 4 , the pI a inti ff w a.s appointed in .the Third 
Grade. Subsequently, a Board constituted for. this . 
purpose recommended the . plaintiff's name for 
promotion to Grade .11. The plaintiff has. ~ha)lenged 
the -memo no. 3217, Ext. 6~a), the not1f1cat1on no. 
3253, Ext. A, and the Board s reference, mentioned 
above, as illegal on the ground that any· attempt of 
classification and division of the cadre of the 
Assistant Public Prosecu_to~ is invalid. 

2. The State of Bihar challenged the plaintiff's 
case by filing a written statement. 

3. The case was heard and the learned Munsif 
decreed the suit holding that Ext. 6(a) is illegal" and 
void. The Col:lrt further held that in 'view of the 
provisions of section 113 and Rules 1 to 4A of Order. 
46, Code of Civil Procedure, a reference to· the High 
Court was called for .. The learned Munsif directed 
the stay of further proceeding pending the decision 
of this Court on the reference. · 

4 . . A preliminary objection has been taken · on 
behalf of the ' State that the reference is not 
maintainabLe. The section 113 reads as follows:-

"113. Subject to · such con.ditions · and 
lir;nitations as may be presc.ribed, any. Court 
may state a case and refer the same for the 
opinion of ·the High Court and High Court may 
make such order therein as it thinks fit; . . 

· Provided that where the Court is satisfied 
that ~ case pending before it involves a 
que~t1on as to the. validity of any Act, 
Ordm?lnce . or Regulation or of any ·provision 
contamed m an Act, Ordinance or Regulation 
the determination of which is necessary for the 
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disposal of the case and is of opinion that 
such Act, Ordinance, Regulation or provision is 
invalid or inoperative, but has not been so 
declared by the High C.ourt to which that Court 
is su_bordinate or by the Supreme Court, .the 
Court shall state a case setting out the opinion 
and the reasons therefor, and refer the same 
for the opinion of the High Court. 

Explanation - Jn this section, 'Regulation' 
means any regulation of the Bengal, Bombay 
or Madras Cocfe or regulation as defined- in the 
General Cla~.s~ses Act, 1897, or in the General 
.Clauses Act of a State. II 

A reference in a .. case which is covered by the 
Proviso is mandatory. In . vie_w of the opening words 
_of the Section, it must be held to be supject to the 
·.prdvisions of · Rule 1 of Order .46 which is in the 
following ·terms:- . · . 

· "Where, before or on the hearing .of' a suit 
or an appeal in which the decree is not subject 
to appeal, or · where,· in the execution of any 
such decree, any question ·of law or usage 
haying the force of. law arises . on which ·!he 
Court trying the su1t or appeal, or execut1ng 
the decree, ·entertains reasonable doubt, the 
Court may, either of its own motiori or on the 
application of any .of the parties, , draw up · a 

· statement of the facts · of the ,case .and the 
point on which doubt is entertained, and refer 
such statement with the own opinion ·on the 
point for the decision of the High Court." 

The second rule permits the Court to pass a final 
decree in -the suit but directs that the decree would 
not be executed until the receipt of- a copy of the 
judgment of· the High Court. This rule is made . 
applicable by Rule 4A to a reference under ·the 
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Proviso in section 113. 
5. In view of the language of Rule 1, it must be 

held that no reference can be made in a suit' in 
which the decree passed · is subject to appeal unless 
it is covered · by the Proviso in Sect1on 113. An 
appeal under section 96 of the Code . is ·clearly 
maintainable against the decree of. ·the court below 
in the present case . The question, therefore, 
remains as to whether the , Proviso. is applicable in 
the present case. . 

6. The Proviso iri section 113 will apply· only to 
a case which involves a question as to validity of 

.any (i) Act, (ii) Ordinance, (iii) Regulation or (iv) any 
provision contained iri an Act, . Ordinance or 
Regulation. The trial .court is not empowered to 

·make a reference in a case where the validity of any 
other provision e.g. a rule, by-law, order under 
enactment, et cetra- is .involved. The impUgned 
orpers, Ext. 6(a) and Ext. A, are certainly not parts 
of any Act or Ordinance. The court below has 
observed that they are : 'Regulations ' · within the 
meaning of the section. I am afraid, there is no 
warrant for such an assumption. The Explanation to 
the section, quoted above,· indicate that the wor'd 
'Regulation' mec;tns a Regulati.on of the Bengal 
Bombay or Madras Code wnich admittedly it is not' 
or as explained in the General Clauses Act 191'7 . or 
the Bihar and Orissa General Clauses Act 1'917 · The 
expression has been defined in· the two Act's ·as 
referring ~o a regulation. made by the President 
under Art1cle 240 or 243 (now repealed) of the 
Constitution, or a regulation made by the Governor 
under . pa~agraph (5) (2) of the Fifth Schedule to the 
Const1tut1on, as · afsn a regulation made by the 
Central Government under the Government of India 
Act, 1917, or Government of India Act 1950 or 
Government of. India Act, . 1935. A mere reference of 
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these provisions will show that none of the Ext.6(a) 
and Ext. A is · covered by the definition 'Regulation' 
within the meaning of section 113 of the Code. I, 
therefore, hold that the reference made by the court 

. below is incompetent. 
7. It was jointly stated that an appeal by the 

State of Bihar was · filed against the decree of the 
Munsif awaiting the decision of this Court in the 
present case . The parties should now appear before · 

. the lower appellate court and argue the apreal so . 
that it may be disposed of expeditiously. 

~. The Civil Reference case is disposed of, as 
indicated above. There will be no order as to costs 
of this Court. The order . of stay passed by the 
learned Munsif pending dec,i sion of this Court now 

· no longer continues to operate . · · 
Binodanand Singh, J . I agree. 
S.P.J. Order accord ingly. 
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CIVIL WRIT JURISDICTION 

1985/Ma.rch, 13. · · 

Before s.s.sandhawalia, C.J. 

Dr. Mrs. Malti Rohatgi* 

v. 

The State of Bihar & others. 

1.121 

Writ application -filed after a more than ten · 
years for .correctiC?n ~f age of writ f~titi_oner-:-; detay 
not explatned- pnnctples of natura JUSttce vtolatton 
of- application, whether maintainable. . · 

On the representation of the writ petitioner her 
date of birth was corrected' from 25.8.1925 as · 
mentioned in her Matriculation certificate, · to 
25.8.1927: by · the governmen.t · notification dated 
13. 2 .. 1971 . Subsequently Government took a policy 
decision dated 10 .9.1973 that the date of birth shall 
.be in accordance with. the date of birth recorded in 
the matriculation certificate . The writ-petitioner filed· 
a writ application in 1983 for a writ of mandamus to 
be issued on the ·Govern men~ to correct her date ·of 
bi'rth i.n Civil Ust of · the Appo.intment Depa.rtment in · 
accordance with the Government notification dated 
13 .2 .1971 . ' 

It is who_lly .-untenable to ~old that merely 
because the pr.1nc1ples of natural JUstice have been 

. violated, the writ-petitioner would. be entitled to. 

* · Civil Writ Jurisdiction case No. 3668 of 1983. In the matter of 
an application under Articles 226 and 227 of the Constitution 
of India. 
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approach the High Court after inordinate and 
unexplained delay of more than ten years. 
. Ravindra . Nath Bose and others v. Union of 

India and Ors . (1}, · Tilokchand · Motichand v. H.B. 
Munshi (2) Jagdish Narain Maltiar v. The State of 
Bihar and Ors. (3) and M.K. Krishnaswamy and 
others v. The Union of India & ors. (4) - followed . 

. Kiran Singh & ors. v. Chaman Paswan and ors . 
(5) and Nawabkhan Abbaskhan v. State of Gujarat 
(6) -distinguis hed. 

. Application under . Articles· 226 and 227 of 'the 
Constitut'ibn of India. . · · 

. The facts of the case material to this report are 
set out in the judgment of S.S.Sandhawalia, C.J. . 

. The case · in the· first instance came up before · 
Uday Sinha & S. B. Sanyal, JJ. who differred in their 
judgment and the case was referred to another . 

. J\,Jdge on this reference. . . . 
Messrs Basudeo · Prasad, Ani/ Kumar, Navin 

. Sinha and Sunil Kumar for the petitioner: 
Messrs K.P. Verma, Advocate General and 

Banwari Sharma, · Junior Counsel to Advocate 
General for the State. . 

S.S.,Sandhawalia·, C.J. A difference .of· opinion 
betwixt the learned Judges constituting the Division 
Bench ·has ne'cessitated this ' reference. · Sin.ce the 
divergence of vlows extended ~ to all points of fact 

(1) (1970) AIR (SC) 470 
(2) (1970) AIR (SC) 4~8 
(3) (1973) AIR (SC) "1343 
(4) (1973) AIR (SC) 1167 
_(5) (1954) AIR (SC) 340 
(6) (1974) AIR (SC) 147L 
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and law (as stands noticed by them In their order 
no. 13 dated the 20th of Febn.:ary, 1984), the 
Hon'ble Judges did not deem it necessary to · 
formulate the difference specifically. 

2. The facts stand already recounted . in 
considerable detail in both of the exhausttve 
separately recorded jud~ments. Nevertheless, t? 
maintain the homogenetty o_f this judgment, .tt 
becomes necessary to give ;. the factual matnx 
thereof. These · have been mar-shalled in so 
admirable a manner by Uday Sinha, J ... , that the 
recapitulation thereof .can not be improved upon. 
Even at some risk of plagiarism I would wish to 
virtually quote them verbatim: · · 

"The petitioner has moved this Court for 
issuance of a writ of mandam.us commanding 
the respondents to correct the ·date of birth of 
the petitioner in the civil lis.t of th.e 
Appointment Department so as to accord with 
the correction in the date of birth of the 
petitioner corrected by Health Department 
Notification No. 701 (2) 2M 3-20386/69 dated 
13,2.1971 and from disturbing the services of . 
the petitioner. The petitioner has s'pent' her 
whole life in metropolitan citie·s. She is not a 
rustic illiterate Indian woman who may not 
know her age. According to her own 
averments, she started her schooling from 
Girls' J_unior High Sc~ool, Kanpur .. Thereafter, 
she shtfted her studtes to. Delhi where she 
joined · fndraprastha Hindu Girls' High School 
declaring her. date. of birth as .· 25.8.1925 .. She 
passed. ma~nculatton examination from the 
aforesatd Htgh School. Later she joined Lady 
Hardinge Medical College, New Delhi There 
·atso_her date of b~rth remained 25.8.1925. She 
obtatned M. B. 8.S. degree in 1949 from that 
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Coll~ge . Th~rea~ter she joined Bihar State 
Medrcal . Servrce rn 1952. Her own declaration 

. at the trm~ of her appointment was that her 
.date. of brrth was 25.8.1925. In 1962 she 
obtarned ·M.S. (9bstetri~s a~d Gynaecology) 
degree from Brhar Unrversrty. In 1969 it 
pawned upon her that 25-.8.1925 as her date of 
birth recorded in the matriculation certificate 
and subsequent similar declarations in her .own 
h~nd a~d pen were wrong. The petitioner· has 
not enlrghtened us how she reaUsed that the 
date of oirth mentioned in the matriculation 
certificate was wrong. Thus in 1969 she filed a 
representation that the date of birth recorded 
in her service book be corrected as 25.8.1927 
instead of 25.8.1925. The petitioner · has not 
enlightened us the grounds and materials on 
which she filed the representation. for 
correction of her date of brrth nor have we 
been told in what circumstances how and · for 
what reasons the application was entertained 
more than ten years after her appointment. 
That has been withheld from us. I have · great 
difficulty in accepting that the petitioner is not 
possessed of a copy of the representation filed 
by her in 1971. It is, however, useless to probe 
into those aspects because the files relatrng to 
her date of birth in the Secretariat have 
disappeared. To out matters short, her 
representation was accepted and her date of 
birth was corrected from 25.8.1925 to 25.8.1927 
by Notification No. 701 (2)/2M3-20386/69 dated 
13.2.1971 addressed to Accountant General, 
Bihar. The petitioner th\JS go~ two years extra 
lease of tenure on the teachrng staff of Patna 
Medical College. 

The aforesaid extra lease in her tenure 
\ 
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probably trod on the toes of ~r. D.Singh and 
Dr. Anmola Sinha, teachers rn . the College. 
They also, · therefore, · moved the State 
Government for the . same· favour by 
correction/alteration of their date of birth as 
well by two years. Government probably found 
that the malady- of correction of date of birth 
was · getting · contagiou::;/infectio~:J~ and, 
therefore, took a polr·cy decrsron · by 
Annexure-A dated 10.9.1973 addressed to 
Accountant General, Bihar that the date of 
birth shall be in accordance with the date . of 
birth recorded in matriculation certificate. In 
terms of this policy decision the correction of 
date of birth of the petitioner done previously 
w.as cancelled . . Her date of birth was again 
restored to 25.8.1925. Curiously this file has 
also become traceless from the Secretariat. 
The representations of Dr. D . .Singh and . Dr . . 
Anmola ·Sinha were thus rejected. According to 
the State, the · second alteration in the· age of 
the petitioner, i.e. back to 1925 was 
communicated to her and matters stood there. 
No step was taken by the petitioner to agitate 
the question· of her date of birth after 1973 till 
1983 . nor did sh~ . . ever . challenge the 

. correctness- · or · . prrprrety of Government 
1 decision contained m Annexure~1. . . . 

The is~ue of the petitioner's date of birth ·again · 
became a live Issue in 198.2. By letter dated 8.12.82 
(Annexure 3) Deputy · Drrector, Hea.lth Services 

· called upon the .Petitipner to .a.ffirm her date of birth 
· and to fi!~ matrrculatron certrfrcate . ln. reply thereto 
the ~ petrtroner wrote to the Deputy Director 
informing that her date of birth had been corrected 
in 1971 from 25.8.1925 to. 25 .8.1927. Annexure-A 
was pr.obably · sent to the Health Department on . 

. I 
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14:12.1982. In' reply thereto the Deputy Secretary 
Health by Annexure-6 dated 24.2.1983 ·again called 
upon the petitioner to file matriculation certificate 
along with Photostat copy of the matriculation 
certificate. By · Annexure-6(i) the petitioner 
expressed her inability to produce any photostat 

· copy of her matriculation certificate, but again sent 
a copy thereof. By Annexure-? dated 2.6.1983 the 
petitioner pressed her claim for entry of 25.8.1927 
as · her ~date of birth in her service book. The State 
Government considered the question -of correct date 
of birth of the .petitioner and by order. contained in 
Annexure B referred to Accountant General, Bihar, 
the ·State Governn'lent decided that the petitioner's 
date of birth ·shall be in accordance with the 
.matriculation certificate and there was no reason to 
alter it and on that basis she would superannuate 
on 31 .8.1983. A copy of this letter· was sent tG the 
petitioner· as well. That led to the filing o~ the 
present application. No prayer has been made for 
quashing Annexure A or B. In accordance with 
Government decision contained in Annexure A and 
B the petitioner super,annuated on-31 . 8.83~" 

3. Pre one comes .· to other issues, the 
threshold questio'n forcibly pressed before the 
Division Bench on behalf of the respondent . State 
was one of gross and unexplained laches of more 
than a decade in approaching the ·writ Court · and 
thus going to · the very root of the matter of 
entertaining the s·ame in its discretionary 

l·urisdiction. On be-half .of the respondent State the 
earned Advocate· General on the basis of categoric 

pleadings on the point had taken the stand that the 
petitioner · had been . squarely and personally 
communicated the Government's order (Annexure A) 
of the year 1973 through a peon and in token of the 
receipt of the letter she had herself signed the Peon 
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Book . Equally she had been served by the 
Department of Health with the same. Thus she ~ad 
the clearest knowledge of t he adverse order agamst 
her but she slept over the matter for more than a 
decade . On th is preliminary grou~d · s~e would b~ 
disentitled to the grant of relref rn the wrr t 
jurisdiction apart from merits. Faced .with this staqd 
the writ petitioner had hesitatingly and evasively 
sought · to deny the categoric claim of the 
respondent State with . re~ard .to the service and 
receipt of the communrcatron (Annexure A) by her. 
The parties squarely joined issue on this crucial 
question. · · · 

4. Sanyal , J . did not accep·t · the stand of the . 
pet itioner that she had no notice of. the impugned . 
order. Indeed upon the state of the pleadings it was 
impossible · to arrive at such a conclusion. However, 
he· recorded a somewhat hesitant finding in these 
terms: 

"For these . reasons . it will be unsafe to 
hold that the respondents have been able . to 
establish beyond doubt that Annexure 'A', the 
decision of the r,ear 1973, ~was com·municated 
to the petitioner. ' , · . 

However, Uday Sinha, · J. , examined the·· maher . in · 
greater detai l. and with incisive depth . He accepted 
the sworn testimony of Bhola Paswan , ?I peon in the 
Health . Department,~ who swore the affidavit that he 
duly delivered the impugned order to the writ 
petrtioner in the premises of P.M.C.H. and she 
herself received the letter addressed to her and in 
token thereof she .put her signature in the ·peon 
book in his presence . He also accepted the 
statement of Hari Narain Ram , the. routine clerk 
(despatcher) in the Department of Health who 
stated on oath that Annexure-A was sent to the 
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petitio.ner which was received personally by her and 
m token of the receipt she put her signature with 
date. He found that these employees had no axe of 
their own to grind · nor any animus against the 
petitioner, whilst she herself was deeply interested 
to deny the receipt there:of. ' He summed up as 
under: · • . 

In my concluded view, the letter 
mentioned at serial 23 bearing her name was 
sent to her and was received by her. Her denial 
in th is behalf is rather unfortunate. This gives 
or1 inkling into the petitioner 's metal . • 
5. Before me the learned Advocate General 

more than amply buttressed the aforesaid .finding , if 
indeed it was at aH necessary, by p in- po inting the 
unequivocal and categorical pleadings filed on 
behalf of the · respondent State. Though . the 
pleadings · categorically stated that the signature in 
the peon book was in the writ petitioner's . own 
handwrit ing , she in her affidavit in replY. t ried .to 
evade the 1ssue by refusing to over a spec1fic denial. 

·· In her affidavit there is a plairi attempt to skirt the 
issue of. her signature in the peon book and she 
rested herself content with vague denials that letter 

·no . 5999(2) had. no bearing on the petitioner 's ·date . 
of birth etc. Along with t he mass· of other evidence . 
on the point Uday Sinha , J. had .further reassured 
himself by co.mparing · the · signature of the writ 
petitioner on the vakalatnama with ' the disputed 
signatures in the despatch reg ister .and the peon 
:Jook. He found that her characteristic style of 
wr iting 'R ' in .'Rohatgi' is exactly similar therein. 

6. Mr. Basudeo Prasarl had attempted to vainly 
a~sail thjs pre~suran9e by the learned Judge along 

· w1th other bas1c test1mony on the ground that th is 
could not · be done .except by calling a handwriting 
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expert ~s a . witness. · It 'i.s well s·ettl~d that in 
conjunction w1th other test1mony there 1s no legal 
bar ·to the Judge using ~is own eyes to c.ompare a 
disputed signature w1th adm1tted s1gnatures. 
Reference in this connection may be instructively 
made to the Division Bench judgment in Biseshwar 
Poddar v. Nabadwin Chandra Poddar . and another 
(1) and Bhupendra Narain Mandai v. Ek · Narain La/ 
bas (2). -· 

7. The learned Advocate General then 
highlighted the fact that consequent to the 
imougned decision of the Government the Civil list 
was duly amended and the matter given the fulle.st 
publicity by being . published in the Official Gazette. 
In the totality of the circumstances to hold that the 
petitioner .was unaware of the order (annexure A) in\ 
1973 seems wholly untenable. I would, therefore, 
unhesitatingly agree entirely with the conclusion · 
arrived at on this aspect by Uday Sinha, J. ; ·. . . 
. B. However, even · assuming that the writ 
petitioner had been duly . communicated with the 
State's decision way back · in 1973, Sanyal , J., 
opined that because the principles of natural justice 
were alleged to be violated , the delay of more than a 
decade in approaching the. ·writ Court was irrelevant 

·. to the issue . . With the greatest respect to him 1 am 
. unable t~ subscribe to th.is . 'line of . reasoning -

becau.se 1t see~s. to . r.un aga1~st the very grist of a 
long I me of dec1s1ons of the fmal court . with .regard 
to the .gross and unexplained laches in approaching 
the wr~t Court and the impropriety of- its entertaining 
pate!ltly stale cal:lse~ ·. With respect to Sanyal, J., 
here1~ also I am mclmed to agree entirely with the 
forthright enunciation of his. view by Uday Sinha, J. 

(1) (1961) AIR (Cal.) 300 
(2) · (1965) AIR (Pat.) 332. 
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. 9. In a field so well. trodden,, i.t seems -
unnecessary to multiply authorities and it suffices to 
refer to only a few basic judgments of the final 
Court. In Ravindra Nath Bose and others v. Union of 
India and others (1) it was held in unequivocal terms 
that no· relief can be given to a petiti"on who, without 
any reasonable expranation, approaches the Writ 
Court after inordinate delay. A reconsideration of 
this case was later sought but the ratio was 
resoundingly affirmed in Trilokc·hand Motichand v. 
H.B . Munshi (2) . Again in Jagdlsh Narain Maltiar v. 
The State of Bihar and others (3) their Lordships 
upheld the judgment of the Patna High Court which 
had dismissed the petitioner's· application on the 
primal ground that he had approached the · Writ 
Court after a delay of 3 years .' Equally categoric are 
the observations ih M.K. Krishnaswamy and other v. 
The Union of. India and others (4). The aforesaid 
view has thereafter" bee·n consistently adhered to by 
the Supreme Court. . . · · 
. 10. 1·n fairness to. Mr. Basudeva Pra-sad, the 
learned counsel for the petitioner, one .must notice 
his reliance on Ramchandra Shankar Deodhar and 
others· v. The State · of Maharashtra and others (5). 
However, I amunable to read that judgment in any 
way deviating from the consistent lme of precedent 
noticed above: In· fact, express reference to 
Trilokchantl Motichand's and Ravindra Nath Bose's 
cases was made approvingly th~rein: It was in terms 
held that the petrtroners therern drd not lose any · 

(1) (1970) AIR (SC) 470 
·{2) {1970) AIR (SC) 898 
(3) (1973) AIR (SC) 1343 

. (4) (1973) AIR (SC) f167 
(5) (1974) AIR (SC) 25.9. 



VOL. LXIV] PATNA SERIES 1131 

· time in fil'ing the petition when they were adversely 
affected and the cause of action across qua them. It 
was further noticed that' the aforesaid challenge 
therein was to· the validity of the . procedure for 
making promotion which was not a thing of the past 
but was still being continued and · followed by the · 
State Government, the constitutionality of whicn was 
under challenge. It was on these grounds that it was 
held that there was· no delay or ·laches in . . the 
particular case . 

11. In order to buttress his alleged stand that' 
tile · impugned order was a nullity because. of. -:the 

. alleged violation of the pr i ncipl~s. of natur.al jus!ice, 
Mr. Basudeya Pras·ad placed rel1ance on K1ran Smgh 

_ and others v . . Chaman Paswan .and others (1) and 
Nawabkhan Abbas khan v. State of Gujarat .(2). Both 
the judgments, · however, ar.e distinguishable. In 
Kiran. Smgh's case the issues raised were with 

· regard to the territorial or the pecuniary jurisdiction 
of a court and . its · effect on the ·decree. 
(::;onsequently, the observations made in this 
context, to my mind, have hardly any relevance in 
the present situation . Similarlf, in Nawabkhan 
Abbaskhan's case was a crimina matter ·where the 
order· .of externment ·· and ·. the consequential 
prosecution wer'e put in · issue. It is p'lain· that the 

· examination of the issue .. in the context of the 
·. criminal law would' not, str iCtu sensl), be attracted in 

the present case. In fact, the judgment far from 
helping· the writ petitioner · seems to run counter to 
her stand that the violation of the principles of 
natural justice would make the order vo1d and thus a 
nullity. It has been observed therein as under: . . ·. 

11 1n other cases, the order in violation of 
(1) (1954) AIR. (SC) 340 

' (2) (1974) AIR (SC) 1471. 
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natural justice is void in the limited sense of 
being liable to be avoided by cou rt with 
tetroactive force." · 
12. In the light ·of · the long line of bind ing 

precedent noticed earlier, it seems to me as wholly 
·untenable to hold that merely because the principles 
of ' natural justice have been violated, the wr it 
petitipner would be entitled to approach the Court 
after an inordinate and unexplained delay of more 
than ten years. With the deepest deference, ., 
therefore, I am unable to agree on this aspect with 
S.B. Sany?l , J ., and would w_holly endor~e the stand 

· of Uday Smha, J. Once that IS so, on th1s groun-d of 
gross laches alone all further considerations of 
merits would indeed be precluded . 

. 13. However,· since the learned Judges • 
'constituting the Division' Bench have opined on the 
merits of the controversy as well, I would wish to 
endorse. and affirm. the findings of Uday Sinha, ·J., 
which have been admirably summarised by him as 
under: · 

"46 : My concluded f indings are that the 
order of alteration of the petitioner's age in· 
1971 was patently unjust and improper. The 
State Government had the powers to take a 
policy · decision and clear the cob-web in 
regard to the age of the. petit ioner accord ingly. 
The · order passed in 1973 was communicated 
to her. There are adequate materials ·to show 
that she knew in 1973 and certainly in 1980 
much· before her ·date of superannuation that 
Government had cancelled . Annexure-1 and 
that her date of · birth had been restored as 
25.8.1925. The petitione r has moved th is Court 
with inordinate delay, ten years after the 
passing o.f Annexure-A. Th1s by itself is 
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sufficient to · throw out her application: The 
technical defect·, . if any, in re-correcting her 
date of birth was removed by issuanc.e of 
Annexure-3 by which she was called upon to 
produce all materials in support of her stand 
that her real date· of birth was 25.8 .1.927 and 
not 25.8.1925. Rules of natural justice even if 
not complied in 1973 were complied in 1982 by 
issuance of Annexure-3. It is idle to contend 

·that Government had no jurisdiction . in 1982 to 
issue notice in regard to the correct age of the 
petitioner. The petitioner, therefore, has no 
case for issuance of a writ as prayed for. There 
was no contravention of Articles 14 and 16 of 

. the Constitution." · 
- 14. Before parting with this judgment, it must 

be noticed tbat Mr. Basudeva Prasad · had also 
assailed the ancillary finding of Uday Sinha, J. (in 
paragraph 4 7) that the writ petition must be rejected 
on the added ground that no prayer for specifically' 
quashing annexures A and B ·had been made. 
Learned counsel pointed out that annexure· B ha·d 
comes into . existence during the pendency of the · 
writ petition and, therefore, there cou!d be no 
quest1on of assailing the sa.me at the original stage 
of the filing of the writ petition. My attention was 
drawn to the· rejoider to the counter affidavit . of the 
respondents filed by the petitioner on the 30th of · 
August, .1983 where 1n paragraphs 8 and 9 a specific 
prayer for .quashing both annexures A and .B had 
been made. It would . appear that these pleadings 
were not pointedly brought to the notice of the 
Division·Bench . With respeCt, therefore, Uday Sir.ha, 
J~s. observation for the rejection of the writ petition 
on this added but technical ground is, perhaps, not. 
sustainable . However, in view of the failu-re . of the 

· writ petition even on the basic and primal grounds 
\ 
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on which it was rested, this issue would no longer 
affect the result and is thus :-endered academic. 

· 15. In the result, I find no merit in this 
application and it is hereby dismissed with costs. 

· R.D. · Application dismissed . 
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~IVIL WRIT JURISDICTION 

·1985/Mar.ch, 19. 

Before Birendra Prasad Sinha, ,J. 

Sheojoti De.vi and another* 

v. 

The State of Bihar an_d others, : 

Bihar · Consolidation of ·.Holdings and 
Prevention of Fragmentation Act, 1956 (Act XXII · of 
1956) section · 1 0(2)-:- Objection · filed- authorities 
under the Act- duty of- failure on the part of. the 
Consolidation Officer to apply his mind and decide 
the. dispute between the parties....;.. order passed mind. 
and decide the disp"ute between .the parties~ order 
passed- nature of. , . 

· The authorities under . the Act, who have been 
vested with powers to settle the questions regarding. 
title and other disputes and who have replaced the 
Civil Courts are judicial authorities and must record 
reasons in support of a decision on any , disputed 
clarm. Where from the order passe·d .. by the 
Consolidation Off.icer it will appear . that he h~s not 
acte~ in the m~nner in which a judicial authority is 
requ1red to act and has not de.cided the dispute 
b~tween the · parties and has failed to apply his 
mm.d; · · . . · 

* Civil Writ Jurisdiction Case No. 688 of 1980. In the matter of 
an application under Articles 226 an.d 227 of the Constitution 
of India. · · · · 
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. \ . 
. Held, that the' order is most ferfunctory. The 

order being subject to appeal the necessity ."to 
record reasons was · greater and as such the order 
has got to be set aside. 
' · The appellate authority in the instant case after 
having found that there was no partition in the fam ily 
in the year 1930 as claimed by respondent no. 6, 
there could . be ··no reason for holding that the 
partition might have .taken place between the year 
1954 and 1969 in as much as it was no body's case. 
In any event he was not only to partition the joint 
holdings as envisaged under sect1on SA of the Act 
but was also required to decide the question 
regarding the respective title of the parties in 

: respect of the holdings rec·orded in separate·names. 
In a' case of this nature the consolidation authorities 

· are required to decide whether there was an earlier 
partition and if the conclusion is that there was no 
earlier .partitio-n and the family remained joint then to 
decide whether any holding recorded in the name of 
an individual member of the family was joint property 
or a separate acquisition of that person . · 

Held, therefo.re, . that in the instant case as 
neither the appellate -nor the revisional authority have 
tried to decide the present dispute ·in this manner, the 

! appellate and revisional order _contained in Annexures 
2 an_d 3 are fit to be quashed and set <:!Side . 

Application under Articles · 226 and 227 of the 
·Constitution of India. · 

T'he ·facts' of the case materral to this report are 
~et out in the judgment of Birendra Prasad Sinha, . J . 

· Messrs · Balbhadra Prasad Singh; Senior 
Advocate with Shiva Kriti Singh for the petitioners. 

Messrs Kamlapati Singh, Govt. Pleader V with 
Binod Bihari S ingh, Jr. counsel to Govt. Pleader v 
for · the State. 
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Messrs Ram Janam· Ojha, Senior counsel with · 
Abhlmanyu Sharma for the responrl~nt no. 6 . 

Birendra Prasad Sinha, J . In this application 
under ~rticles '226 and 227 of the Const itution of
India, · the petitionE;lrS hav_e prayed for issuance of 'a 
writ of certiorary. ·quast").ing: the order: dated 3,.9.1 ~78 
passed by'·· o>. tbe .· Deputy Director .. Consol1dat1on, 

· Muzaffarpur .-: fn· · Annexure-2 and the order .dated 
24 .12.19.79 .,p:assed by ~he . Directo.r, . CRns~lidati.on, 
Bihar, · it:~ . Arinexure-3 reJectmg. the1r ObJeC?tiOI) f1led 
under .$ection 10(2) of the 81har Consol1dat1on of 

:. Holdings and Prevention of Fragmentation Act, 1956 
(hereinafter referred t~ as t~e Actr · · 
· . 2, In order to appreciate · the ques.tions 
involved in this case it will be necessary to state 
some relevant facts. The petitioners claim that they 
and respondent no. 6 Krishna / Kumar Sahi are 
members of a joint· Mitakashra tamily. According .to 
'them their common ancestor Surendra Sahi had two 
sons, . namely, Ram Sreshtha Sahi, who died in the 
year 1969 and Daroga Sahi who .·died in the year 
1947. Surendra Sahi had also died in the year 1954. 
Ram Sreshtha Sahi had a son named Ramasish Sahi, 
whose widow is getitioner no.1 . and his son is · 
petitioner no. 2 . aroga Sahi had only one son 
Krishna Kumar Sahi who is respondent no .6. The 
petitioners Glaim. that they and respondent no. 9 own 
some lands in village Rampur, police station Aurai in 
the district .of Muzaffarpur· besides . other lands in 
different villages. According to them the lands were 
jointly . recorded · in the cadastral survey. They · 
all~ged that. durin_g revis·ional survey respondent no . 
6 m collus1on wtth the survey autho.~ities got the 
survey records of some of the joint family lands· 
incorrectly prepared. Lands of R.S. khata no. 21· 
were wrongly recorded in the name of respondent 
no. 6. In some other ·khatas lands of the family 
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remained jointly recorded in the names of Ram 
Srestha Sahi and Krishna Kumar Sahi. After the 
death of Ram Sreshtha Sahi on enquiry the 
petitioners came to know that respondent no. 6 had 
got ·his name exclusively entered m respect of more 
than half of the lands of the· joint family._ They filed a · 
partition suit claiming half share in the joint family 
properties and also for the correction of the 
revisional survey entries. t3ut in the meanwhile a 
notification under . , section 3 of ·.,. the Act was 
published qnd the su it abated under the provisions 
of section· 4'(c) of the Act. The petitioners 
thereupon filed an objection under section 10(2) of 
tthe Act · before the Consolidation Officer for 
·correcting the wrong entries in the chak register in 
respect ·of original l<hata no. 21, 22, 264 and 265 
of vi llag'e Ramp u r in the joint names of th~ 
petitioners and respondent no. 6 to the extent of 

· half each. It is claimed that certain documents 
were filed to show that the family was joint and 
still the family owns the entire lands jointly and, 
therefore ; ·petitioners are entitled to get ~ the ir 
names recorded in the chak register over the 
lands of the tam ily to the extent o'f half. The 
Consolidation Officer rejected thGir objection by. 
an order . passed on 3.9 .1976 (Annexure-1). The 
petitioners thereupon preferred on appeal before 
the Deputy Director, Consolidation and AAppeal No . 

. 288 o"f 1976 .. was also dismissed on 15.7. 1978 
·(Annexure'-2). The petitioners then filed a revision 
application which too was dismissed by the Dir~ctor, 
Consolidation on 24.12.197'9 (Annexure-3) . · 

. 3. The case of respondent no. 6, inter alia, was 
that the family was. not joint and that a ·partition had 

.taken place in the year 1930 and the properties in 
dispute were self acquired properties of Daroga 
Sahi, father of respondent no. 6. .. 
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· 4. Mr. Balbhadra Prasad Singh learned counsel 
appearing· on behalf of the petitionP ~ s submitted that 
the order passed by the Consolidation Officer in 
Annexure-1 is not a decision at all and he has 
completely failed to exercise the jurisdiction vested 
in him. As regards the order passed by the Deputy 
Director, · Consolidation in Annexure-2"; .· the 
contention of the learned counsel is that the leal .ed 
De.puty Director, Consolidation was ·absolutely wrong· 
in saying that he could only partition o'nly the joint 

· holdings under section BA of the Act and had no 
power to ·decide any disputed question of title. It 
was also submitted that after having found that there : 
was no partition of the family properties in the yea~ . 
1930 the .learned Deputy Director, Consolidation, . 
had no material to hold that partition might have. 
taken place in between 1954 and 1969, thus making . 
out a third case . . . · . · 

5. The Consolicat_ion Officer, · respondent no . 2 . 
passed . the following order OQ , 3.9.1976 which is 
Annexure-1. . 

. . . "~-~-\.')~ .m ~ ~ -wm v:ct ~,~ -wm anW 
iflGffiT'?f~i I . . . 

iflG(TU ~-~ ~ ~ 3U'QR 3tH \il'lfr;{ qit ~ 3ffi1T-3ttflf 

~~-~·';{]l{~'@(f[~~i , .. . 

' 310: ~ ~ ~ \il'lfr;{ q;) zy;fl ~ ~-~ GRfO'R ~ ~ 
·Oftc:;rr~~ ii310: .~~~~~-~-<R~ 
~it" ' . 

In appeal the Deputy Director Consolidation, 
respondent n9. 3 after s·tating · the case of parties 
framed .four tssues for .constderation, namely, (i) 
Whether there was . a partition in the family in the 
year 1930; . (ii) · what were · the proper!ies which 
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D·aroga Sahi purchased· after 1930; (iii) whether 
Daroga Sahi was the karta of the family and his 
income went to the family fund; and (iv} whether 
the family was still joint ? On a consideration of the 
materials placed before him he came- to the 
conclusion that there was· -no partition in the family 
between 1930 and -19-7-5~ · But again he stated that 1t 
appeared · that Batwara had taken place between 
1954 when Surendra Sahi died end 1969 when Ram 
Sreshtha Sahi died. Ultimately the Deputy Director,. 
Consolidation held that he had the authority to · 
partition only the joint holdings according · to 
section SA of the ·Act and that .. he was not to decide 
whether a particular holding was a joint family 
property or was a separate property because there 
was no provision for such a ·consideration -in the 
Act. Accordingly, he directed that records be 
prepared in the. name of that person in whose name 
the land has b~_en ·entered in the survey records. In 
revision the Oirector, Consoli_dation respondent no.4 

. a~reed with the Deputy_ Director,• Consolidation and 
. dismissed the revision. ' 

6. The Act . provides . for consolidation of 
. _holdings ·and pr.events· .. fragmentation of land . It 
·appears that· lethargic legal procedures involving 
inordtnate · delay which could not meet . the 
challenges of the social order are ·tried to be 

. replaced· ·by quick acting procedure. Section 3 
empowers the State Government to declare by a 
notification in' the Official Gazette its intention ·to 
make a scheme for consolidation of holdings . 

· Section· · 4 deals with the effect of ·the said 
notification and . provides ·· that in the event of a 
notification under - section 3 of the Act every 
proceeding for correction of records and every SUit 

.· and proceeding in respect of declaration of rights or 
interest in any la:'d lying in the _area shall on an 



VOL. LXIV] PATNA SERIES 1141 

order being passed in that behalf by the Court . or 
authority before whom such suit or proceeding is 
pending shall stand abated. Section 7 envisages 
constitution o f village advisory committee and 
section 8 requires preparation of Lip-to-date record 
of rights before consolidation. Section SA to which a · 
reference has been made by the Deputy Director, 
Consolidation provides for partition .of joint holdings 
qf the Consolidation Officer either on. an application 
made in that behalf or on his own motion. Such a 
partition of joint holdings has to be affected on the 

' basis of shares. Section 9 of the Act relates to 
preparation of register of lands. Then section 9A 
deals with preparation of settlement of principles. 
Section 10 envisages publication of registers of 
lands and statement of . principles and objections 
thereon. The relevant portion of section 10 is 
reproduced hereunder':- · . · 

" (1) The registers prepared under 
sub-section (2} . of section 9 and the 
s.tatement of principles prepared under 
section 9A shall be published in the 

·manner prescribed and shall remain 
· published for less than 30 days. . 

(2) ' Any · person may, within · 45 days of the 
aate of publicatiC?n of the .register under 
sub-sect1on (1) f1le before the Assistant 
Consolid~tion Officer, objection fn 
respect · · thereof, disputing · · the 
correctness and nature of entries in the 
records or in the statement of Principles. 

·(3) The Assistant Consol idation Officer shall 
after hearing the persons interested and 
after such enquiries as may be . 
nece~sary, decide the objection, settle 
the d isputes or correct the mistakes as 

' 
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far as may be, by way of compromise 
between the partres appearing before 
him and pass orders on the basis of 
such compromise. · · 

(4) All ·cases which are not disposed of by 
the Assistant Consolidation Officer under 
sub-section (3), all cases· relating to 
valuation of plots and all cases relating 
to valu·ation of structures, tree, 
bamboo-clumps, ·well as or other 
improvements for calculating, the 
amount thereof, and its apportionment 
amongst co-owners, if there be more 
owners then one, shall be forwarded by 
the Assistant -Consolidation Officer to the 
Consolidation . Officer who s·hall dispose 
of the same in the matter prescribed. 

(5) Where objections have been filed against 
the statement of principles under 
sub-section (3) of . section 10, the 
Assistant Consolidation. Officer, after 
affording opportunity of being heard to 
the parties concerned and after taking 
into consideration the view of the village 
Advisory Committee, shall dispose of the 
objections in the manner prescribed." · 

Section 11 provides for preparation of dra'ft 
scheme. A draft · scheme for consolidation of . 
holdings has to be .. prepared as soon as may be, · 
after the objections, · if any, under section 10(2) 
h'ave been disposed · of. Section 12 . requires 
publication of draft scheme and section 12A relates 
to disposal of objections. According to section 17 A 
a raiyat shall have the same rights in the lands 
allotted to him in pursuance of the scheme of 
consoHdation ~s he had in his original holding . 
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Ultim.at~ly the consolidation operations. come ~o a 
close as · provided under section 26A wh1ch prov1des · 
that as soon as may be, after fresh maps and 
records have been prepared and certificates ·of 
transfer have been issued to the raiyats under the 
scheme , the S~ate Government shall issue 
notification ir"' . the Off icial Gazette stating that the 
consolidation operations have been closed in the 
unit. Secti0n 36 provides thc;it except as provided in 
thi"s Act, no app·eal or·, revision shall lie from ' any 
order passed under this Act. Section 37 bars the 
Civil Courts to entertain any suit or application to 
vary or set aside any decision or order given or 
passed under this Act with respect to any other · 
matter . for which a 'proceeding could or ought to 
have been taken under" this Act. ·Section 37 A 
pruvides · that notwithstanding anything tci · the 
·contrary tontainep · in any other law for the . time 
being in force the officers · acting · under the 
prov1sioris of this Act shall be deemed to be courts 
of competent jurisdiction while hearing objections 
or ap,peals or. deciding . disputes · under this 1 Act. 
They are vested with powers, rights and privileges 
while hearing· any matter in dispute as are vested . in 
the Civil Courts in respect of certain matters~ . 

7 . . 1 have extracted some· of the relevant 
provisions of this Act only with the purpose to show 
that this law has only brought about ·change in the 
procedure from a lethargic to a quick acting one. 
But the question regarding . determination of title 
have been left · to the consolidation courts. There is 
no dispute over this.· In fact, in the case of Ram Krit 
Sing~ v. The State of Bihar (1) it was urged before a 
Spec1al Bench that the· Consolidation Officers had 
no judicial training .and were ill ~quipped to decide-

(1) (1979) BBCJ 259. 
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the question of title: which requires consideratton of 
intricate questions of facts and law. On this ground 
the· vires of the Act was challenged. But the Special 
Bench held that the law did not suffer from v1ce of 
d isciimination merely because a ·special forum had 

· been created to determine the rights of the part ies . 
It was held . that in order to ach1eve the ObJects of 
the legislation the Legislature in its wisdom and 
experience though that even the ·question of title 
should be decided by the authorities under the Act. 
From the provisions contained in Section 1 Q, it ·is 
very clear that the Consol idation Officer "af ter 
hearing the · PE:!rsons interested and . after such 
enquines as may be necessary, decide the 
objection, settle the disputes or correc.t the 
mistak·es", . f i rst by way at compromise between the 
parties. Where object1ons have been fi led against 
the statement of pr inciples under section 1 0(2) of 
the Act . the Consolidation · Off icer after affording 
opportunity of being heard to the parties concerned 

·and after · taking Into consideration. the view of· the 
Village· Advisory Committee~ · shall submit his report 
to the Consol idation. Officer who shall dispose of the 
objection in the manner prescribed . , 

. 8. Learned counsel appearing on behalf of the 
petitioners submitted that .in the present case the 
·consolidation Officer has not decided ~he dispute at 
all. From the order passed by the Consol idatron 
Officer in · Annexure-1 , which has been quoted 
above, it is apparent that the Consolidation· Officer 
has failed to exercise his jurisd iction and has not 
made any effort . to ·settle the dispute between the 
parties . . · - · 

9 . According to the Oxford English Dictionary 
Vol. Ill ·the word 'decis ion' means (1) . the action of 

· deciding ~ (a co~tes.t , · controversy, , question); 
settlement, determ1nat1on .(b) the final . and defin ite 
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result of . examining a question; 9: conclusion, 
judgmentl one formally pronounced tn a court of 
law. (2) . The making up of one's mind on any p~int 
or on a course of . action; a resolution , 
determination. In the cas'e of M/s Mahabir Prasad 
Santosh Kumar v. State of U.P. . and others (1) it was 
observed by Shail, J . as follows:- .. · . , 

"Opportunity .... to a party interested in the 
dispute to present his case on q!-lesti.ons of law 
as well as fa-ct, ascertaininment 'of facts from 
materials ·before the Tribunal after disclosing 
the materials to the party against whom it is 
intended . to use them, and adjudication by a 
reasoned· judgment upon a findtng of the facts 
in controversy and applic~tion of the- law to the . 
facts .found, are attnbutes of even a 
quasi-judicial determination. It must appear not 
merely that the authority entrusted with· 
quasi-judicial . authority has reached a 
conclusion on the problem before him : it must 

. appear that he has reached a ,conclusion which 
is according to law and just , and for ensuring 
that end he must record the ultimate mental 
process leading . from the dispute t~ its· 

· solution. Satisfactory decision of a disputed 
claim may reached · only if it be supported by 
the .m.ost cogent . reasons that appeal to the 
authority. Recording of reasons in support of a 
.decision on a disputed claim · by a 
quasi-)udicial authority ensures that the 
decision is reached according to law and is not 
the result of caprice, whim or fancy or reached 
on grounds of policy or expedience. A party to 
the dispute ·is ordinarily entitled to know the 
grounds on which the authority has rejected 

· {1) {1970) AIR (SC) p02. 
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his claim. If the order is subject to appeal, the 
necessity to record reason the appellate 
authority has no material on which 1t may 
determine whether the facts were properly 
ascertained, the relevant law was correctly 
applied and the decision was just. • 

The' authorities under the Act, who have been 
yested with .powers · to settle the questions 
regarding title and other disputes and who have 
replaced the Civil Courts are judicial authorities and 

· must record reasons in support of a decision . on 
any . disputed claim. From the order passed by th_e 

·Consolidation Officer in Annexure-1 it will appear 
that he has not' acted in the manner in which a 
judicial · authority is required to . act. He has not 
decided the dispute between the parties and has 
failed to apply his mind. The order is most 
perfunctory . . The order being subject to appeal the 
necessity to record reasons was greater. The said 
order has g9t to be set aside. · _ . 
. 10. So · far the order passed by the appellate . 
authority in Annexure-2 is concerned it must be said 
that. the appellate authority has also failed to decide. 
the . issues i'nvolved in the case. After having found 
that there was no partition in the family in the year 
1930., which was the case of respondent no. 6, 
there could be no reason ·for holding that the 
partition might have taken place between the year -
1954 and 1969 inasmuch as 1t was nobody's case. In 

. any . event ·he was not only to partition the joint' . 
holdings 'as envisaged under section ·SA of the Act 
but was also- required to decide the question 
regarding the respective title of the parties in 
respect of the other holdings recorded in separate 
names. In a · case of this nature the Consolidation 
authorities are reQuired to decide whether there was 
an earlier partition and if the conclusion is .that there . 
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was no earlier partition and the family remained joint 
then .to decide whether any holding recorded in the· 
name of an individual mAmber of the family was a 
joint family property or a separate acguisition of that 
person. Neither the appellate nor the revisional 

. authority have tried to decide the pres-ent dispute in 
this manner. The appellate and the revisional _orders 
contained in. Annexures 2 ;3-nd 3 are , therefore, fit to 
be quashed and set aside.. . . . 
· · 11. The result is .that this applica.tion succeeds 
and the orders .contained in Annexures-1, . 2 and 3 
are quashed·. The matter is sent back .. to the 
Consolidation Officer, respondent no.2 to consider 
the entire matter afresh after hearing the parties· and 
affording them reasonable opportunities to lead 

. further evidence, if necessary, in the light of the 
observations made. above. There shall be no order 
as to costs. . . 

M.K. C. .Application allowed. 
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, REVISIONAL CIVIL 
. . . 

. . 1985/Marc~, 25. 

Before S.S.Sandhawalla, C.J. and B.P.Jha, J. 

Dr. Kedar Nath Sinha* 

. v. 

Shri Dwarika Nath Sinha and others. 

Code · of ·Civil Procedure ; 1908 (Act V of 
1908) -Scheme of- preliminary decree passed in a 

· partition suit--preceding for final decree- pendency 
of- parties enterinfJ into compromise- final decree . 
passed on the basts of compromise- party, .whether 
debarred from executing· final compromise decree . 

. On the basis of a c·ompromise final decree a 
party is entitled to execute the final decree for the 
purpose of getting delivery of possession . If delivery 

. 'qf possession is not effected , then the final decree 
'remains inexecutable. It is the scheme of the Code 
of Civil ' Procedure that,\the final .decree passed in a 

·partition suit must be executed. In the present case, 
a preliminary decree was passed. During the 
pendenc.y ·of the proce'eding of the final deGree, the 

•parties had · entered into a compromise. A final 
decree was passed bn the bas+s of the compromise . 
Ther·eafter the final decree was put· into execution. 

. Held, therefore, tha.t a party is entitled to get 
. · delivery of possession on the basis of the final 

* Civil Revision No. 582 of 1981. Against the order of Mr. Moti 
Ram, Subordinate Judge, Siwan, dated 9th April, 1981 . 
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decree . Merely because the parties had entered into 
a compromise during . the pendency of the 
preparation of the final decree, it will not debar a 
party from executing the final compromise decree 
and as such the court below erred in law in holding 
that the final decree is inexe.cutable. 

Meghraj Sah · v. Rajbansi La/ an.d ·others 
(1) -distinguished. -

Application by the pe.titioner. 
The facts of the case material to this report ·· are 

set out in the judgment of B. P.Jha, J. , 
Messrs K.D. Chatterji, Ajit Kumar and Naresh 

Chandra Verma for the petitioner · 
Messrs Gyan Sudha Mishra, Mridula Mishra 

and Prem Kumar Jha for the opposite -party no. 1 · 
· Mr. Lala Sachindra Kumar fo·r opposite party · 

. nos. 2 and 6. , ; . : 
B.P.Jha, J. In this civil. revision petition, the 

. petitiqner has cHallenged the _latter portion of the 
order dated 9th April, 1981, passed by the 
Subordinate Judge, Siwan, in Execution Case No. 12 
of 1979. _ . · 

2. By· the latter portion of the impugned order, · 
!he Court below is · of opin ion that the decree .is 
tnexecutable. The Ccurt below· is of the view that as 
the parties havE! comprom'i'sed the suit, the decree 
can oat be executed . · · . 

3. This matter arises out .of a fi~al · decree· 
pas~e9 in .a partition suit. By virtue of the 

. preltmt_nary decree, the petitioner was given 
one:.thtrd share in the suit properties. Partition suit , 
No . 524 of 1972 was filed by the plaintiff-opposite 

' party no. 1 for partition of the joint family properties 

(1) (1958) _AIR- (Pat.) 546. 
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between the three sons of Braj Kumar Sahay. The 
three sons are Dr. Ayodhya Nath Sinha, Dwarika 
Nath Sinha (the plainttff opposite party no. 1) and 
Dr.· Kedar Nath Sinha (the pet[tioner) . Therefore , 
each brother got one-third share in the suit 
properties: After th·e passing of the preliminary 
decree and during the pendency of the preparation 
for. final decree, the parties entered into . a 
compromise and the final decree was passed in 
terms of the compromise. The parties could not get 
delivery of possession according to the terms of the 
compromise, and . as such the petitioner · levied 
Execution Case No. 12 of 1979 in the Court of the 
Subordinate Judge, Siwan, and prayed for delivery 
of possession . The partitioner deposited Rs.200/- as 
commissioner's. fee for effecting delivery of 
possession in pursuance of the direction of the · 
Court ·an 12.2: 1981. By the impugned order, the 
Court below refused to recall tile order dated 
12.2.1981 . Later on, by the impugned order, the 
Court below held that the decree was inexecutable 
on the ground that the parties had entered into 
compromi.se. It is against this. part of the order that 
this civil revision petition has been filed by the 
petitioner before this Court. 

4. In this case, a preliminary decre'e was 
passed granting one- third share to each of the 
three brothers ; including the petitioner. 'Even if a 
compromise is entered into between the parties 
during ·the pendency . of the proceeding for the 
preparation of the final decree , the parties are 
entitled to get delivery of possession a·ver one-third 
share as mentioned in the final decree. The Court 
below was . right in appointing a pleader 
commissioner by an order dated 12.2 .1981 to , 
provide ·separate share to· each party. This order has 
not been recalled by the impugned order. Even if a 
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compromise is entered into between the parties, the 
part1es are entitled to get delivery of possession 
over the su_it prop~rties. Even if .a preliminary de~ree 
is passed 1n a su1t on the bas1s of a comprom1se, 
the parties are entitled· to execute a final decree. On 
the basis of a compromise final decree, a party is 
entitled to execute the final decree for th~ purose of 
getting delivery of posession. If · delivery of 
possession is .not effected, then the final . decree 
remains inexecutable. It is· the scheme · of the Code 
of c ·ivil Procedure that a final decree passed ill a 
partition suit· must be executed. In this view of the 

· matter, I hold that the Court below erred in law in 
holding that the ·final decree is inexecutable . By 
entering into a compromise, the parties are not 
debarred from executing the final decree and in 
getting delivery of possession over the suit 
properties. . - , . 

· 5. In this connection the c 'ourt below relied on 
, a· · decision in Meghraj Sah v. Rajbansi La/ and
others(1)._ In that case it has been held .that a 
declaratory decree, which merely declares the rights 
of . the . parties and does not direct any act to be 
done, · is incapable of. execution . . So · far . as the 

. pre~ent case is concerned, it is distinguishable and 
·the decision in the case of Meghraj Sah v. Rajbansi 
La/ and others (supra)' does not apply to the present 
case. In the present case, a preliminary decree was 
passed by which .one-third share ' was allotted to 
each of .the three brothers. On the basis of a 
preliminary de~ree, · final . decre:;e . is · prepared. 
Therea.fter the fmal decree. 1s. put m.to execution. 1 n 
execut1on a pleader comm1ss1oner IS appointed for 
allot ment of separat~ share to each party. ' 

(1) (1958) AIR (Pat) 546. 
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Thereafter delivery of possession in given to 
· eac~ pa~ty . by the Court. In the present ca_se, a 
prel1m1nary decree was passed : During the 
pender:rcy of he proceeding of the final decree, the 
parties had entered into . a compromise. A final 
decree was passed on the basis of the compromise. 
Thereafter the final decree was put into execution . A
party is entitled to get delivery of possession on the 
basi-s of the final decree. Merely because the parties 
had entered into a compromise during the pendency 
of ·the preparation of the final - decree, it v.-:11 not 

~ debar a party from executing the final compromise 
decree. . , · 
J 6. By . an order ·_dated· 12.2.1981, the ·court 
below had appointed a pleader commissioner. The 
pleader comm1ssioner should prepare separte share 
of each party on the basis of the final decree. 

. 7. In Meghraj Sah v. Rajbansi La/ and others(1) 
there was a compromise decree and the partres 
merely agreed to a declaration of the right, title and 
interest of the. plaintiff in· the disputed land . The 

·decree did not mention about _the exec_ution of the 
decree.· That being . so, it was held ·that the 
compromise decree was not executable at all and a 

· regular suit was the only method of enforcement of 
such rights. 'That is not the position in the present 
case. In the present case, a f1nal decree was passed 
on the basis of a compromise and hence tpe final 

· decree must be executed under the Code· of Civil 
Procedure. I, therefore, · hold. that the decision made 
in .Meghraj Sah v Rajbansi La I and others (1) does 
not apply to the · present case and, therefore, the 
Court befow erred rn law in relying on that decision. 

· 8. ·In my opin-ion ,· the Court below fail.ed to 

. (.1) (1958) AI A (Pat.) 546. 
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exercise the jurisdiction which' was vested in it by 
law. Hence· I set aside the latter· p~; tion of the order 
dated 9.4.1981 passed in Execution Case No. 12 of 
1981 and remanGj the matter _tor proceeding, with the 
Execution case on the · basis : of the directions given 
above. The parties shall" bear their own costs. · .. · 

S.S. Sandhawalia,C.J. I agree. 
M.K.C .. . : · Case remanded. 

'· 
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REVISIONAL CIVIL 

1985/March, 26. 

Before S.S. Sandhawalia, C.J. and Lalit Mohan 
Sharma, J. 

Ram Swarup_ Chaudhary* 

v. 

~aujal_al Rai. 

Code of Civil Procedure, 1908 (Act V of 1908) 
as amended in -1976, section 1) 5(2)~ High Court's 
Jurisdiction under section 115 whether barred in 
cases in which ·the appeal lies to the High Court or 
to the subordinate· court. · ·· 

Held, that i.n view of the ·provisions of 
sub.:section 2 of section 115 of the Code of Civil 
Procedure having been added by the amendment of 
1976, there is no manner of .doubt that the High 
Court's Jurisdiction under section 115 of the Code 
of Civil Procedure is barred in cases in which the 
appeal lies· whether to. this court or to the court of 
District Judge, which is subordinate court. . 

· Application by the plaintiff. 
The facts of the case material to this report are 

set out in the judgment 'of Lalit Mohan Sharma, .J . 
. Mr. Ram Janam -Maharaj for the petitioner 

No one tor the opposite party. · 
• Civil Revision No. 231 of 1980. Against the order dated 

19.11.1979 passed by Shrl E. Raza , Subordina~e Judge, 
Darbhanga. ·: 
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Lalit 'Mohan Sharma, J. The plaintiff-petitio.ner 
filed a su1it for a money decree,for R;;. 5440/-.agalnst 

· the defendant-opposite party on the allegation that 
the plaintiff had advanced a ~urn of As. 4p00/- to the· 
defendant in 1973 on the bas1s of a prom1ssory note. · 
The trial court has accepted the plaintiff's cas~. but 
dismissed the suit on the ground of non-~ompl1ance 
of the provisions of sectiOn 7 (5) of th'e B1har Money 
Lenders Act, 19?4 (hereinafter referrJld to as 'the 
Act'). · , · 

· 2. The ,petitioner has filed this rev1s1on 
application on the· ground that the provisions of .the 
Act are not applicable to the present case as the Act 
was nol in operation when the loan was advanced. 
After the suit was dismissed in the trial courf, the 
plaintiff ought to have filed· an appeal before the 
District Judge which he has nqt done. The question; 
therefore, arises as ~o whether this civil 1 revision . 
application is maintainable . . ·. · · . . 

3. · Mr. Ram .. Ja.nam Mah'raj, appearing · in 1 

supp·ort ~f the aRpllcat1~n, cont~nded that since -the 
appeal d!d - not lie. ~gamst the 1.mpugned judgment. 
bef~~e thiS ~o.urt1 It, IS open to thiS ~ourt to exercise 
rev1s1onal Junsd1ct1on m . appropnate cases. The 
learned counsel also rel!e.d on certain decisions 
w~i~h interpreted the section. 115· of the Code of 
C1v11 Procedure before the amendment of 1976. 
adding sub-s'ection (2) which reads as follows: ~ · 

• '
1 (2) The High Court shaU not,· under th.is 

· sec~1on, va_ry or reverse .. any decree or under 
agamst wh1ch an appeal lies either to the High 
Court or to any Court subordinate thereto." 

The ear!i~r decisions. are, th'erefore, not helpful to 
. the pet1t1oner. In v!ew of the added provi·sions 
q~:Joted abo~e .. th.er~ ~~ no manner of doubt that the 

. Hrgh Court s .. JUriSdiCtiOn l;Jnder . section 115 of the 
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.Code of Civil Procedure is barred in cases in which 
the appeal lies whether to this Court or to the 

· Court of a .District Judge, which is a subordinat~ 
-court. · . · · . 

4. In the re'sult, this revision application is held 
to be not maintainable and is dismissed. If so 
advised, the petitioner may. file an appeal before the 
District . Judge with a prayer for - condonation of. 
delay. 

S.S.Sandhawalia, Q.J. 
S.P.I_ 

I agree. 
Application dismissed . 
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CIVIL WRIT JURISDICTION 

1985/May, 1. . 

Before Lalit Mohan Sharma and M.P. Verma, JJ . .. 
Shaikh Gajar* 

v, 

The State of Bihar and others. 

Bihar Land Reforms Act, 1950 (Act XXX of 
1950), Sections 6 and 8 read with· Bihar L;and 
Reforms . Rules; 1'951, rule- 8- Scope · and 
applicability of- section 8 and . rule ·a, whether 
contemplate a second appeal from the appellate 
order- proceeding under section 6- nature of. · 

The proceedin9 under section 6 of the Act is 

l·udicial in nature IJl which rival . claims, of the 
itigatin~ parties are ~eterm!ned and Uf11ess the law 

vested m the authonty. to mterfere w1th . the order 
· passed in the proceeding the power in this regard 
cannot be 'assum.ed merely for the reason that ·a· .. 
particular authority is an officer subordinate to him. 
Both s.ection 8 of t.he Actand rule 8 of the Rules deal 
with one appeal directed against the criminal order 
under sect1on 6. They do not contemplate a second 
appeal from the appellate order. · . 

· Held, therefore, that in the instant case having 
regard to the provision of the Act and the Rules the 
commissioner has no jurisdiction either revisional or 
* Civil Writ Jurisdiction Case no. 2948 of 1979. In the matte/ of 

•an application .U.!lder Articles 226 and 227 of the Constltutlof,l 
of India. · 
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otherwise to interfere with an order passed in appeal 
under section 8 of the Act. . 

Baldeo Prasad Sah v. Commissioner of 
Bhagalpur Division (1)- referr'ed to. 
· Application under Articles 226 and · 227 of the 

·Constitution of India. • . 
· · The facts of the case ·material to this report are 

set out i.n the judgment of Lalit Mohan Sharma, J. 
Mr. Md. Khaleel for th.e petitioner 

·. M/s. 'Kamlapilti Singh (G.P. V) and lshwari Singh 
(J.C.) for the State . 

. Mr. Syed Arshad A/am for the repondent no. 5. 
• Lalit Mohan Sharma, J ·. - The petitioner and the 

respondent no. 5 are rival cl.aimants for a piece of 
land detailed in this ·writ application. After the 
vesting of the zamindari in the State of Bihar. under 
the provisions of the Bihar Land .Reforms Act, 1950, 

. the respondent no. 5 made an application before the 
Anchal Adhikari , the respondent no. 4, under section 
6 of tl:le Act for fixation of rent .· The prayer was 
allowed. When the . petitioner learnt about it, he 
moved the Collector, Motihari,' in appeal. The 

· impugned order was set aside and the matter was 
remanded for fresh consideration by the - Anchal 
Adhikari who once more decided the dispute in 
favour of the respond~nts. The petitioner then filed 
another appeal before the Collector which was 

. ultimately heard by · the . Additional Collector, 
· respondent no. 3, and was allowed in part. The 
respondent no. 5 filed an appeal before the 
Collector against the decision of the Additional 
Collector · which was dismissed as not maintainable. 
T-hereafer, he preferred an appeal · before the 
Commissioner, the respondent no. 2 who has by the 

(1) {1960) BLJR 19. 
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impugned order in Annexure · 1 s.et aside the order of 
the . Additional Collector and restored the 6rder of 
the Anchal Adhikarj. 

2. Mr. Khalil has contended that in view of the 
provisions of section 8 of the Act, the ·second appeal 
before the Commissioner was not maintainable and 
the order passed by the · Addition;;il Collector . in 
exercise of the af?pellate power was final and not 
subject to any not1f1cation by the Commissioner. · 

· 3. The case of the . ·petitioner is· that the 
disputed land was recorded in the name of his father. 
as Brit Lakheraj and after vesting of the zamindari it 
must be deemed to have been settled with him under 
section 6 of the. Act as he was in khas possession. 
The orders were passed by t.he Anchal Adhikari after 
an enquiry . under section 6(2) of the· Act. The 
section 8 which is in the follow1ng terms provid_ed an 
appeal against the order: . · . · . · 

" . "8. Appeal against · Collector's .. order 
under section 5, 6 or 7. An appeal against any 
order of the Collector under . sub-section (2) of 
section 5, or section 6 or section . 7, if 
preferred _y~ithiri s.ixty days of. such order, shall 
lie to the prescnbed authonty not below the 
rank of an Additional Collector. · who shall 
dispose of the · appeal · according · to the 
prescribed procedure." . ~ · · · 

The: f'ct does n·ot proyide for any further appeal or 
rev1s1on and the · sect1on 35 bars · even a suit. The 
rul.e 8 of the Bihar ·Land Reforms Rules, 1951 made 
und~r section 43 of the Act states that an appeal 

. . agamst an order under section 6 shall if the order 
is passed , by an· officer below · the' rank · of an 
Additional Collector, lie to the Addi.tionai ·Collector if 

· passed · by ·an Additional · Collector then to . the 
Collector of the district, . and . if passed bv the 
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Collector of a district, to the Commissioner. of the 
division. Both the section 8 and the rule 8 deal with 
o'n e appeal ·· directed against the original order · 

·under section 6. They do not contemplate a second 
appeal from the appellate order. The Collector, 
therefore, was right in rejecting the appeal 

. preferred before him against the . decision of the 
Additional Collector (passed in appeal from the 

. decision of the Anc·hal Adhikari) • as not 
maintainable. For the same reason, it must further 
be held_ that the appeal before the Commissioner 
was also' not maintainable. 

4. The proceeding. under section 6 of . the Act is 
· j"udicial · in nature in which rival claims of the 

itigating parties ·are determined and unless the law 
vested in · the -Commissioner authority to' interfere 
with the orders passed in the proceeding, the power 
in this regard .cannot · be assumed , merely for · the 
reason that the Collector is an officer subordinate to 
the Commissio11er. Having regard to the provisions 
of the Land Reforms Act and the rules, it must be 
held that the Commissioner has no jurisdiction either 
revisional or otherwise to interfere with an order 
passed in appeal under section 8 of_ the Act. In 
Baldeo Prasad Sah v. Commissioner of Bhagalpur 
Division (1 J it was observed tht there is no authority 
gfven to tne Commissioner either within the frame 
work of the Bihar Land Reforms Act _ or under the 
provisions of any of the rules framed under -this Act 
to revise a judgment of the Collector made under 
section 6(2) of the Bihar Land Reforms Act. I, 
therefore, hold ·that · the Commissioner had no 
jurisdiction to interfere _with the order · of the 
.Additional Collector: AccordinQIY, Annexure 1 is 
quashed .and the writ application is allowed, but 

(1) (1960) BLJR 19. 
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withou·t costs . 
. M.P. Verma·, J. - I fully agree with all that has 

been said by ·my lea~ned brother. It is very clear that 
unless the law· confers powers on the Commissioner, 
he is not supposed to interfere on the assumption 
that the order 'in dispute was de.cided by an 
authority subordinate· to him administratively. It was 
a. judicial proceeding and the Anchal Adhikari 
exercised h1s jurisdiction under section 6 of the 
Bihar Land Reforms Act (hereinafter · referred · to as 
'the Act') against which there is provision of appeal, 
as •laid down under section. 8 · of the Act. It has, 
therefore, been rightly held. that in judici(ll 
JJroceedi.ng · under the . provisions of the Act,. 
Commissjoner has no. authority to sit in a second 
appeal, m~d~ before h1m by ~h.e party. ~ppeal li.es to 

·the Cpmm1ss1oner of the DIVISion on~y m case 1f "the 
order is passed by the Collector of the ' district under 
the said Division and not otherwise. The application 
has, therefore, been rightly allowed. r· . · · 

M.K. C. Application allowed. 
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TAX CASE 

1985/May,17. 

(VOL. LXIV 

Before . Uday Sinh_a & Nazir Ahmad, JJ. 

Commissioner of Income -tax, Bihar, Patna * 

y. 

Bishwanath Roy 

Assessee -leasing out his . colliery to 
contractor, whether lease of colliery ·business 
itself and not only .of Commercial assets--: income· 
of the -as$essee, whether income from other 

. sources. 
. THere the assessee leased out his colliery to 

the managing contractor; 
. Held, that the lease . was the lease. of colliery 

business itself and not merely . of the commercial 
assets . The assessee · had · ·no concern · with the 
business of colliery. 

Held, further, that the inco'me of the assessee 
:under the lease could ·not, therefore, be treat!;!d a.s 
·income from 'business' . It I:! ad to be treated as 
income from 'other sources' . 

New Sa van Su'gar and Gur Refining Co. Ltd. v. · ' . 
Tax case Nos. 106 and 107 of .1976. Re : Statement of case 
under section 256(1) of · the Income-tax Act, 1961 by the 
Income tax Appellate Tribunal, 'B' Bench, Patna In the matter 
of assessment of Income-tax · on Blshwanath Roy for the 
assessment years 1968-69 and 1969-70. 

. . 
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C.I.T., Calcutta, (1) and M/s. Khas Benedih Coll(ery, 
Ohanbad v. Commissioner of· Income-tax, B1har, . 
Patna (2)-followed . · . 

Statement of case under section 256 (1) of the 
Income-tax· Act, 1961. . 

The facts of the case material to this report are 
set out in the judgment of Uday Sinha, J. " · 

· Messrs B.P. Rajgarhia, Sr. S.C., ITO and S.K. 
Sharan, JC to Sr. S.C. ITO. for the petitioner : . 

Mr. K.N.Jain for the opposite party. 
· Uday Sinha,. J: The · assessee · in these two: . 

references under section 256(1) of the Income-tax 
Act, 1961 had -been assessed as being individual. 
The assessment years are 1968-69 and 1969-70. Th€1 
assessee was owner of Ganeshdih Colliery. It was 
leased out to Prabhulal Agrawal and Magilal Sharma. 
The assessee returned an income of Rs. 34,533/- . 
from business. ·1 n view of the lease in favour of 
Managing Contractor, the- claim of income from 
bsiness was rejected by the Income-tax Officer and· 
they were held to be income from 11 0ther sources'. 
His view was affirmed by the Appellate Assistant 

• Commissioner as well - both the authorities relying 
upon New Savan Sugar and Gur Refining Co. Ltd. V . . 

. C.I.T., Calcutta (1). The Appellate Tribunal, how'ever, 
too_k· a' different view of the matter and· accepted the· 
cla1m of the assessee. The Tribuna-l recorded its 
conclusions in one short paragraph which may be 

. re--produced here: . , . · · . 
11 6. This issue came before the Tribunal 

I.T.A~· No~. 529 and 530 (Pat) , of 1967-68 in 
assessee s own case for the assessment years 

(1) (1974) ITR, 7 . 

(2) '(1974) BBCJ, 440 
(3) {1974) .ITR 7. 
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1964-65 and 1965-66 where the Tribunal held 
that the income of the assessee that was 
received from the managing contractors was 
assessable under the .head business and not 
from other source-s . The Punjab High Court · 
also in the case of Nauharchan-Chananrama v. 
C.l. T. (82 ITR 189) has expressed the same 
view.' This being the position we hold that the 
income of the assessee is assessable under 
the head business and not from other 
sources ~ " " 

· The appeal of the assesse'e was thus allowed by 
the Tribunal. At the instance of the Commissioner of 

· Income-tax a consolidated reference has been 
made to this Court: The question of law referred to 
us reads as under: · · . . · 

"Whether on the facts and in the 
circumstances of this case the Tribunal were 
correct in · raw iri . holding that the income 
derived by the assessee was taxable under the 
head ·' Business ' and not under the head 'Other · 
sources' ?" . 
2. The facts, ·stated above, appear from the 

statement· of the ·case transmitted to this· Court as 
well as from Anne>t-ure'-A, B, C, D and E to the 
statement of the case . 
. · 3. I have quoted eariier the preasons for wh~ch 

it was held that the assessee 's income ·had to be 
treated as income from business . Paragraph 6 itself 
of the order of the Tribunal quoted above shows that 

-it was so held for two reasons. Firstly, that is the 
assessment years 1964-65 and 1965-66 the Tribunal 
had held that the income of the assessees received 
from managing contractors was assessable . as 
'business' and not from '.other sources' .. The second 

· ground was that the . Punjab High Court in Naubar : 
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Chand 'chanan 'Ram v. C.I.T. Punjab ·: 82 I.T.R.-·189 
had expressed the view that income from_ the lease 
of the kind with ,which we are concerned must be 
treated as income from 'business'. The Tribunal thus 
gave its · judgment following the decision of ~unjab 
and Haryana .High Court. The' short answ~r 1s that 
the decision of fhe Punjab and Haryana H1gh Court · 
has been disapproved by this Court ·in M/s Khas 
Benedih Colliery, · Dhanbad .v. ,- Commissioner of · 
Income- · tax, Bihar, Patna· (1). The Tribunal, 
therefore, erred in the view it took .relying upon the · 
case of Nauhar Chand Chanan Ram (supra). 

4. The ground that in earlier assessment years 
the Tribunal had held such an income as income 
from business is untenable · for the · reason that the 
principle of Res Judicata has no application to tax . 
cases. Both the grounds putforth by the Tribunal 
are, therefore, unsound. The decision · of the Tribunal 
was thus based upon fallpcious grounds. . 

5. The assessee having granted to a Managing · 
Contractor was entitled · only to rent/(oyalty. I have 
had the occasion to examine the deed creatmg lease 
in favour of Managing C.ontractors in· the case of M/s 
Khas ae;,edih Colliery (supra) and 102 I.T. R.437: 
Commissioner of Income-tax, Bihar v. S.K. Sahana 
and Sons as also in Tax Case Nos. 85 to 90 of 1976 
: The Commissioner of. Income- tax, Bihar, Patna 
ve~sus MIS Kuya and Khan Kuya Colliery Co., Jharia 
which have been dispos~q of .today. 1 have not the · 
least ~oubt that· by ·executing ;a lease in .favour of 
Manag1ng Contractor ''the lessor/contractor/ 
managing Agent completely disassociates himself, 
from the business. Nothing . was brought on. ·the , 
record in this case to show that the assessee had ' 
r.etained control over the business of the Colliery. 

(1) (1974) BBCJ 440. 
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The Income-tax· Officer observed in his order that 
. aft~r handing · over the colliery, the assessee ceased 
to carry on mining business. This finding was not 
challenged by the assessee in appeal before 
Appellate Assistant Commissioner nor did the 
Tribunal hold that· the assessee had not 
disassociated himself from the business. I have, 
therefore, no difficulty in holding 'that the lease was 
.the lease of the colloery business itself and not 
merely of commercial ~ssets. Thus . relying upon the 
cases of New Savan Sugar and Gur Refining Co. Ltd. 
(supra) and M/s Khas Benedih Co'fliery (supra), I am 
d~finitely of the view that the assessee had no 
concern with the business o~ the colliery. The 
inc·ome of the assessee under the lease could not, 

'therefore, · be treated as income from business . It 
had to be treated as income from other sources. The 
Tribuna! grievously erred in the view it too~ in the 
matter. . · 

· 6. For the reasons, stated above,. I am 
definitely of the view that the Tribunal was not 
correct ifil holding that· the income derived by the 
assessee. was taxable under the head 'business' and · 
not' under the head 'other sources' . The question 
referred to ·this Court must, therefore, be answered 
in favour of. the Revenue and against the assessee . 
The reference is thus disposed of · with . costs . 
Hearing fee . As. 250/- payable by the assessee to 
the Revenue. N.azir Ahmad, J: I agree. · 

R.D. Question answered.· 
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TAX CAS,E 

1985/May, 17. 

· Before Uday Sinha an.d -Nazir Ahmad, JJ. 

Commissfonet of Income-tax, Bihar, Patna * 

v. 

1167 

M/s Kuya and Khas Kuya Colliery Co.! Jharia .. 

·Assessee, a partnership firm-leasing the 
business of the Colliery to , managing contractor·-
whether lease of the entire business and not · only 
the commercial assets- income of the as$essee, 
whether income from 'other sources'- registration 
of the partne'rship firm of the assessee, whether 
could be. continued. · 

Where the partnership firm granted lease of 
the business of the colliery to the Managing 
Contractor and all that was left ·with the propr ietors 
was the guaranteed income and royalty on raisings 
and despatches of coal, the assessee having neither 
control over the business nor stake in ·the liab ility or 
profit; . · _ - · . : 

Held, 'that the transaction did not invofV,e lease
of only commercial· assets, but it was a lease of 
entire business. · · · 
* Tax Case Nos. 85 to 90 of 1976. Re : Statement of. the 

case by the Income-tax Appellate Tribu'nal , Patna, 'A' 
Bench, Patna in the matter. of assessment of income-tax 
on M/s Kuya and Khas Kuya Colliery Co., Jharia for the 
the ·assessment years . 1967-68 to 1969-70, · dated 
29.4.1975 . . 
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Held, further, that the income of the assessee 
must be assessed as income from 'other sources' 
and not income from 'business'. 

· Held, also, that there can not be a partnership 
without business. There being no partnership, the 
registration · . of the firm could not · have . been 
continued. . r • 

New Savan Sugar and Gur Refining Co. Ltd. v. 
C./. T. Calcqtta (1) and M/s Khas Benedih Co!Jie'ry, 
Dhanbad v. Commissioner of Income-tax. Bihar, 
Path a (2)-followed . 

Statement of case under section 256(1) of the 
Income-tax Act , 1961. 

The facts of 'the case material to th is report are 
set out in the jl.ldgment of Uday Sinha, J . 

Messrs B .P. Rajgarhia (Sr.S.C.I. T.D.) and S.K. · 
· Sharan (J.C. to S.S. C./. T.D.) for the petitioner · · 

Messrs K.N. Jain, Shambhu Saran and V.D. 
Narayan for the opposite party. 

. U. Day a Sinha, J: These • are six references 
under section 256(1) of the Income-tax Act, 1961 on 
the following questions of law: 

' "(1) Whether ~n the facts .and in the 
circumstances of th1s case the Tr1bunal were · 
correct in law in hold ing that the income 
received from the managing contractor by 
leasing out the colliery · was a bus iness 
income? · 

· · (2) Whether C?n the facts ?nd in the 
circumstances of th1s case the Tnbunal were 
correct in law in allow ing continuation of 

· r13gistration to the firm ? . · 

(1) (1Q74) I.T. R., 7 

(2) ;(1974) BBC~. 440. 
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The assessee is a par:tnership firm,' co~st!tutea 
by deed of partnership dated 2.1. 1 So3, cons1stmg oj 
P. K. Agrawal, D. K. Agrawa_l . c:~.nd J. K. Agrawal . as 
partners. ExtraQtion and . wtnntng of coaf was the 
business of the firm. By an agreem_ent dated 
26.4.1985 the partners leased out the. col11ery to· M/s 
Kuya Colliery (P) Ltd., Calcutta w1th effe~t from 
5 .4.1965. Till assessment year 1966-67 t,he 1~com,e 
of the firm was asses·sed unde~ ·the head busrness . 
For the assess-ment: year 1967-68 · al~o · the 
partnership firm filed -ret,urn _show,ing inco.m~ from 
colliery as income from bustness . · Alan~ ; wrth the 
return the assessee filed an appli<?at1on under 
section 184 (7) of th~ I nco me-tax_ Act. . The 
Income-tax Off1cer (herem after called 'the ' I. T.O. ') 
held that · consequent upon the execution of the 
agreement of April, 1965, the income of the firm had. 
ceased to be income from 'busin.ess' and was 
assessable under the head 'other sources' and not 
under the head 'business' . In his- ,view -the 
agreement of Apr'il, 1965 created a sub-lease in 
favour of the Managing Contractor. The assessee 
had, therefore,· ceased to do business in colliery 
operations. The stand of the assessee was · that its 
!~come was liable . t~ - b~ assessed , under the ~ead 
mcome from busmess under s·ection 28 of the . 

ln<?ome-tax Act . The I.T.O_. rejected the application of · 
the assessee ~nder sect1on, 184(7) of the Act .to b~ 
treated as a frrm ar:d assessed 1t . as unregistered 
f1rm .. The - a~s~ssee f1led appeal_ against the rejection 
of h1_s appl1at1on · fo~- contmuat1on. of registration of 
the f1rm as also agamst the assess-ment orders. The 
ground c~mmon to ~oth sets ·of appeals was that the 
par~nersh1p was e~t1tled to ~e registered as firm .and 
1ts mcome to be. treated as Income from business. In 
the ~ppeal agam_st. a~sessment and the refusal to . 
contrnue the reg1stratron of the fir~ und~r section 
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184 (7), the Appellate Assistant . Commissioner 
(heremafter call.ed 'the A.A .C. ') accepted the stnd of 
the assessee and allowed the appeals. The 
Department went up in appeal before the Income-tax 
Appellate Tribunal, Patna against the asse·ssment 
orders as also against the orders allowing 
continuation of registration of the firm . The . six · 
appeals were dispo"sed of by the Tr.ibunal by a 
common judgment. The Tribunal concurred with the 
view . of the· A .A.C. ,and thus dismis.sed- all the 
appeals . . On being a$ked by the Department to refer 
a case, the Tribunal has stated it . and referred the 
questions · of · law, mentioned above, for 
determination by this Court. · . 

2. ·The questions referred to us for our opinion 
have to be answered on the ratio of the decision of 
the Supreme Court in New Savan Sugar and Gur 
Refining Co. Ltd. V. C :l . T., Calcutta (1). That decision 
was followed b.y Untwalia C.J. (as he then was) and· 

. N.P.Singh, J. In M/s Khas Benedih Colliery, Dhanbad 
v. Commissioner of Income-tax, Bihar, Patna ·(2) . A 
discordant note was struck by S.K.Jha, J. - to which 
N. L. U ntwalia-, C.J. (as he then was) was also a 
party in Commissioner of Income-tax, Bihar v . . S.K. 
Sahana and Son$ (3). In the view of S.K.Jha, J, the 
New Sa van . Sugar and Gur Refining Co. Ltd.'s case 
(supra) was · decided on facts different from the facts 
of the .cas·e of S;K. Sahana and Sons' case '(supra). 

3. There can be no doctrinaire approach to the 
question posed before this Court. · The question as 
to whether an income can be treated ·as income from 
business o.r not will have to be determined in the 

(1) 74 ITA 7 
"'(2) (1974) BBCJ 440 
. (3) 102 ITA 437 .. 
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light of the nature of the transaction evi·dence by the 
terms · of the agreem.ent. _The Tr~!.Jun~l wa~ of the 

·view that · the contmuat10n of reg1strat1on had 
nothing to do with the leasing out of. the colliery 
and, tnerefore, following a decision of the Punjab 
High Court in Nauharchand .Chanaanram v. 
Commissioner of Income-tax, Punjab ·(2) it held that 
despite leasing out the colliery, the firm was 
carrying on 'business'. The view of the Punjab High 
Court was not approved by the Division Bench of 
this Court in the c,ase of M/s Khas Benedih Colliery, 
Dhanbad· (supra) in paragraph 5. I can do no better 
than to quote the observations of Untwalia, C.J. (as 
he then was) . ·His Lordship ·observed as follows: 

· "5 . Learned ·counsel for · the assessee 
then submitted on the basis of some 
observations of the Punjab High Court in the 
case of Nauharchand Ct1ananram . v. 
Commissioner of Income Tax, Punjab (82 1. T.R . 
189) that it mattered little whether the 
partnership was for the purpose of earning 
profit- within the meaning of section. 10 of the 
Income Tax Act, 1922 corresponding to· section 
28 of the Act or whether it was deriving in·come 
from s·ome other sources under section 12 of 
the old Act, cor_r~spondi .ng to section 56 of the 
Act. In my· op1mon, th1s argument is in the 
teet~ of the ·definitio_n /of '_partnership·' given In 
sect1on 4 of_the - lnd!an Partnership Act , 1932, 
as al~o aga1nst vc;tnou~ forms prescribed for 
applymg_ fqr r~eg1strat1on or for ·filing · of 

· declarations . It. 1s also against the decision of 
the Cal.cutta H1gh Court, which .1 respectuflly 
agree 1n the case of Sunil Krishna Paul v. 
Commissioner of Income-tax (69 L T.R . 45 7)". 

(1) 82 ITA 1 89 . 
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From the above it is obvious that the reliance 
.placed by the · Tribunal on the case of Nauharchand 
Chananram. (supra) was misplaced. If a firm is not 
carrying on business, it cannot be a partnership, 
for partnership is a relation between persons who 
have agreed to share profits of a business. The 
cru ci..al · question , the.refore, is whether the 
partnership firm · of the assessee was c~rrying on 
business even after the colliery had been leased 
out to a Managing Contractor. On the authority of 
Supreme Cour~ case in New s.avan Sugar and. Gur 
Refining Co. Ltd. (supra) and Commissioner of 
Excess Profit Tax v. Lakshmi Silk Mills (1) it must be 
held that letting out of business as a whole is 
distinct from letting out commercial assets of the 
firm. If. the businesl? as , a whole is let out, the · 
income (i.e. _tl1e rent). would not . be liable to . be 
assessed . as income from business. If only the 

· commercial assets are leased out, the income 
would continue to be income from business. In the 
instant case, whether the agree.ment created a 
lease of t'he colliery itself and thereby lease of the 
business its.elf or whether· it was a lease. of only 

: commercial assets has to be ·decided. The. question 
at issue can be resolved only by looking at the 

. terms of. the agreement. The · agreement nd the 
Power of Attor-ney executed in favour of the lessee 
were not only the record, but Mr. K.N.Jain for the 
assesse·e has filed copies thereof to make out his 
point that .the lease was not of the colliery itself, 
but was a lease only of commercial assets. 
Correctness of the deed is not challenged on the 
basis of the said deed to resolve th·e point at issue. ' 
. 4. As I said earlier, Chief Justice Untwalia in 
the case of M/s Khas Benedih Colliery (supra) held 

(1) 20 ITA 451. 
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that the agreement spelt out in sub~lease although 
in form it was a deed of· Agency. The income of the 
assessee in that case was held to be income from 
'other sources' and not from .'business;. The 
correctness of that decision has not been doubted . 
It would', therefore; be useful to take note . of the 

·similarity of .the terms in the agreement in that case 
w .ith those in the .instant . case. A copy of the 
agreement of the Khas Benedih. , Colliery case 
(supra) was available in the paper book of that case 
which we called for our 'perusal. The copy of the 

, agreement of the ·instant case under consideration 
before us was .not on the record, but learned 
counsel for the assessee placed it · on record. 
Learned Senior Standing Counsel had no objection 
to the .agreement being placed on record and being 
treated as part thereof. · . . · · . , 

~ 5. ·The. salie~t aspects of the agreement in the 
Khas Benedrh Collrery were the following: . 

(i) The Pror.rietor described the .. Seco.nd 
Party-as The Agent·'·. · · · . . 

(ii) The · Principals · or . Proprietor appointed 
the Agent for carrying .on the colliery 
works and coal business of the Khas 
Benedih colliery. · 

(iii) The Agent was authorised to take charge 
of th~ colli!=lrY .. coal land, .surface lancfs, 
q.u~rrres, rr:cl.rnes ma.chrnery, .. colliery 
srdrngs, burldrngs, . offrces, .bungalows,.· 
~howrahs, ~tructures, · tools, . ·plants · 
frxtures, ·furnrture etc. During the terms . 
of the Agency the Agent was. to have full 

. charg_e ·. ~f1d . control over the mines . 
quarrres, .rnclmes etc. of the colliery as 
al~~ of rts dev~lopment . and work in 
rars~ng, despatchrng and selli,ng of coal 
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(iv) 

(v) 

(vi) 

(vii) 

(viii) 
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and coke without any hinderance, 
interference, interruption . or objection 
·whatsoever on the part of the principals. 
The Agent was to carry on the colliery 
works and the coal business by investing 
his own finance and the principals were 

. not to be .called upon to provide for any· 
finance for the business. 
The Agent had full l iberty to purchase 
new machineries and instal the same in 
the colliery and to electrify the mine. 
The Agent was empowered to appoint 
.staff and employees and labour including 
a qualified Mine Manager, the salaries 
and remuneration for which had to be 
paid by the Agent and not the Principals . 
The Agent was given full power and right 
to ·discharge and dispense with the 
services of any employee including the 
.Manager. All liabilities of, the colliery of 
any nature including Provident Fund, 

. Bonus were to be paid by the Agent and : 
not th~ Principals. · 
The Principals had no right to interfere 
in any way with the runn i ng, 
management, working . raising. and 
despatching of coal by rail or road. 
The Agent ·. ·was liable to pay all 
Government dues and dues· of local · 
authorities. The Principals would incur 
no ,liability on those accounts: . . 
The A~er:t .had to keep in deposit with 
the Pnnc1pals ·a sum of As. 25,000/· by 
way of security deposit. The deposit 
would ber no interest and would be 
~dj-usted at Rs. 35 71.42 annually for 
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(ix) 

·(a) 

(Q) 

(x) 
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seven years . 
The Agent was enjoined to pay .to the 
Principals their share of profit and 
guaranteed profit of the . colliery. 
Rs . 1.50 per tonne on all coal raised and 
despatched from· the coll iery or sold 
locally.· · · . 
Rs. 1. 50 per tonne· on all soft coke made -
and despatched from the . colliery or sold 
locally. 
Provided always · that · the aforesaid 
payments and Rs. 2. 50 per tonne on all 
hard coke manufactured and despatched 
from\ th!=l colliery ·. or sold locally was 
subject to a minimum payment of Rs . · 
25,200/-· pe·r year. In the case of profit 
on the basis of Rs . 1.50 or1 coal and soft 
coke and Rs . 2.50 · on hq.rd coke . fell 
short of Rs . 25,200/- in any particular 
year or years, the Principals would be 
entitled to get from the Agen~ Rs . 
25 ,200/- for. the . year or years in Which' 
the profit calculated at the 
abovementioned rates per tonne of. coal . 
or coke despatched fell short of the 
aforesaid . amount. The . aforesaid 
minimum guaranteed amount of Rs . 
25 ,200/- per year was payable in twelve 
equal instalments by the 15th day of th·e 
next following month . · , . 
At the end of each . calendar year 
accounting was to be done between the 
Principals and the Agent for determining · 
the · amount of profit and guaranteed 
pr~fit. payab le by the. Ag.ent to the 
Pnnc1pals. If on accou r,l tlng, 1t. was found 
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(xi) 

(xii) 

(xiii) 

(xfv) 

._ (xv) 

that the share of profit calculated .on· the 
above basis exceeded the minimum 
guaranteed amount, the balance would 
be paid by the Agent within two mcnths 
from the date of ccounting . If, on the 
other hand, it fell short of the minimum 
guaranteed amount already paid by .the 
Agent to the Principals, the Agent was 
not required .to pay further amount 
towards the guaranteed profit or profits . 
The Principals or their Representative 
would be at liberty to stay in the entire 
portion of the Proprietor's bungalow and 
the Agent was to provide alf facilities 
including supply of free electricity or 
water for their stay there . 
The Principals had · executed and 
registered a General Power of Attorney 
in favour of the Agent . 
By the Power of .Attorney the Agent was 
authorised to operate the Bank ace;ounts 
in the name and style of "Khas Benedih 
Colliery". Any cheque or Pay order o~ 
Khas Benedih Colliery received by the 
Principals had to be. forthwith handed-
over to the Agent . 
T·he Agent was bound to enter or cause 
to be entered . in proper books of 
accounts the true and correct statements · 
·of raisings· and despatches . of col and 
was to offer all such account books and 
statements. to the Principals for 
inspection during all reasonable hours. 
The agreement could ·not be terminated 
within three years from · the date of 
agreement. . · 
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(xvi) · · The Principals were enjoi~ed not to sell, 
transfer or mortgage or !n any manner 
part with the Colliery o·r allow or suffer it 
to be sold in ariy legal proceedings. . · 

(xvii) The Agent was entitled to construct · 
buildings, etc. at his own expense: · . 

·(xviii) The. Principals or their nominee were 
entitled to have three· tons of steam coal 
per month at the colliery fo'r their use. ·. 

(xix) In cae of any accident ih the mining 
operation earned on by the Agent, the 
Principals would not in any circumstance 

:be liable for the effects thereof. · ·· 
(xx) . The Agent undertook to forward to the 

Principals · th-ree copies. of monthly 
statements of raisings and despatches of 
all coal and 90ke from the colliery eac~ 
month . . · · · · · . . . 

(xxi) The Agent was required to submit to the 
· Principals a clearance certificate 

quarterly showing clearance and paying 
• up all Government and. other dues. · 

(xxii) Principals had the right ·· to inspect any· 
ur;1derground · and . surface . work with a 
duly qualified Mining Engineer · after 
giv1ng ·pri.or information the Agent. 

6. From the above it will be seen that' alth·ough 
the Second Party was de.scribed · as 'Agent', . yet it 
was held to be a 'Contractor ' . C.J. Untwalia held 
that the use pf the words 'Principal' or 'Agent' 
throughout - the deed was 'a misnomer. Another 
aspect worthy of note is that the lessee had to- pay. 
to the principals certain sums which . were described 
as · profit. and guaranteed profit. They were held to 
be fixed mc0mes payable by the Agent/Contractor to 
the Principals and not prof1ts of· the business. They 
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were treated as rent for leasing out the business. 
The Principal was entitled to reside in the bungalow 

· of the colliery. Second Party was obliged to let him 
have the benefit "of water and electricity. The lessee 
was required to deliver three tons of steam coal to 
the Principals every month. The Agent was required 
to maintain accounts and make it available to the 
Principals for inspection. The Pr~.ncipals had the 
right to inspect any underground and surface work 
and yet Untwalia, C.J. (as he then was) held that the 
dommant object of the lease was not to grant a 
lease of the commercial assets, · retaining some 
business activities · with the lessor, but grant a 
sub-lease of the colliery business. · .. 

7. Let us now consider · how much similar are 
the ·nature of the terms of the lease in ·the instant 
case to those of M/s Khas Benedih Colliery case 
(supra) . · · . · . . 

(i) The ·assessee has been described as 
'Proprietors' and the Second Party to the deed as 
'Managing Contractor' . 

. (ii) The agreement was to last for ten year·s . 
·Managing Contrctor , was· given full power ·and 
authority to search for, get quarry, win and dig coal 
by all accepted and recognised mode . of coal 
mining. · 
· · (iii) The Managing Contractor was entitled · at 
its own cost to instal such machinery and to bring 
such chattles and utensil~ at the colliery as he may 

. in his discretion think .fit and proper for the purpose 
· of working of the colliery. 

(iv) The Managing Contractor was given the 
right, but at . its , own cost to build on any portion of 
the surface land of the colliery as he may think fit. 

· .(v) .During the term of agreement the. business 
of the colliery had to be carried on by the Managing 
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c ·ontractor in the name of .the said firm M/s Kuya 
and Khas Kuya Colliery Co. under which name and 
style it was being worked prior to the agreement. .. 

(vi) · All costs, charges . and expenses for 
working of the colliery and for Cf!.rrying on ~h,e s~id 
business had to be borne and pa1d by . the Ma:nagmg 
Contractor. The contractor v1as bound t.o . indemnify 
and keep indemnifieq . the Proprietors and. their 
estates. ·· 

· · (vii) All coal raised and coke manufactured at 
the colliery was to be treated as th~ property of the 
Managing · Contractor who was entitled to sell or 
otherwise dispose of the sam~ for its own absolute 
use and benefit. . . 

·(viii) · Managing rContractor was entitled to sell 
and dispose of all coal raised and coke 
manufactured to such party . as the Managing 
Contractor thought fit. The Contrctor,· however, was 
enjoined that delivery in ·respect of all sales of coa.l 
must be made by Railway's and not otherwise. ·. 

(ix) The contractor was· entitled ·to endorse or 
negQtiate any 'cheques that may be drawn in . favour 
of the Proprietors or their firm. . . . · · 

(x) The Proprietors undertook to execute in 
favour of the Managing Contractor- or its nominee an · 
irrev~cable Power _of Attorney for the purpose. of .. 
workmg and managmg the coll1ery and the Managmg · 
Contractor undertook to indemnify the Proprietors 
and the firm . against . all . losses, damages and 
expenses of su1ts. : .. ·· . · · . · · · 

(xi) In the event of ·the Proprietors receiving 
any money or cheques drawn in their favour or the 
firm Kuya and Khas Kuya Colliery Company by any · 
party to whom the Managing Contractor may sell or 
supply coal, to make over ttie said money or cheque 
to the Managing Contractor. 
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_ (xii) The Managing Contractor was given full 
authority to appoint any Manager, Clerks, Workman 
or any employee for the workmg of the colliery on 
.terms which_ the Managing c ·ontractor may think fit · 
and appropnate. _ 

(xiii) The Managing Contrctor had to bear all 
expenses for working the colliery including salaries 
and wages of any of the employees of the colliery. 

(xiv) In consideration for the transaction the 
Manag ing Contractor bound himself to - pay to the 
Propnetors, i.e . the Assessee as guaranteed income 
or profit from the colliery a sum calculated at the 
rate of Rs. 1.50 p·er ton of coal and As. 2/4/- per ton 
of soft coke and As. 2/8/- per ton of hard coke 
raised or manufactured and despatched by them. 
Besides th·is_ the Managing Contractor undertook to 

·pay a monthly rent of As . 2 ,500/- _tor the use of 
JJiant, machineries, buildings etc. The Managing 
Contractor · also pound himself to the Proprietors to 
pay a sum of Rs. 25,000/- per year by way of 
minimum guaranteed income -on profit that may be 
realised or earned by the Managing Contractor by 
the sale· of the coal. or coke . The balance was to be 
appropriated by the Managing Contractor . 

. 'Proprietors shall have no claim whatsoever thereon 
or on any portio·n thereof (i.e. Prof.it)' . . 

· . (xv) The Managing Contractor was bound to . 
keep and maintain proper . books and · registers 

' showing raisings and despatches of coal and coke. 
The. books and registers were open to inspection of 
the Proprietors . - • 
. (xvi) The Managing Contractor was bound to 
prepare monthly returns of coal raised and coke 
manufactured and despatched · from the colliery and 
serve one set thereo_f to each of the parties for the 
First Part. Th~ Propnetors. were to pay ·and clear up 
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liabilities of the firm only till the date of the lease, 
i.e. 4.4. 1965. . . 
· · 8 . The above are .'some of the .salient terms of 
the agreement arrived at between the assessee and 

·the lessee. The terms of the ·agreement · are 
. 'substantially, if not completely, the same as in the 

Khas Benedih Colliary case (supra). The less.ee- was 
working under a general Power of Attorney 1n ~oth 

·.the cases . In both the cases the I esse~ was. requ1red 
to keep regular accounts and make 1t available . for 
.inspection to the Proprietors. The Proprietors were 

· entitled only to rec~ive guarc:mteed income and 
r'oyalty or commission . on extraction and sa.le of. coal 
and · coke. The Propnetors would not gam _by the 
fortune of the Kuya and · Khas Kuya Colliery. The 
entire business was to be controlled by the ·lessee. · 
The Proprietors were not liable for the dues. on · 
acco.unt of working of .the colliery after the execution 
of the deed of lease and the lessee or Managing 
Contractor or Managing Agent was not liable for 
dues incurred on accou·nt of the functioning of the 
colliery prior to the execution of the · deed of lease . 
The lessee in both .the cases was required to 
transmit monthly statement of accounts to the 

. Partners of the assessee. With all these similarities 
the nature of the transaction in both the cases are · 
alike. I have, therefore, no h.esitation in holding that 
the assessee in this case a·s well. had granted lease 
of the business of colliery. The colliery went with the 
lease of the business to the Managing Contractor. 
All tht was .left with . the Proprietors was guaranteed 

· income and royalty · on · raismgs and despatches of 
coal. The assessee had not control over· the 
business. It neither had stake in the liability rior 
share in · the: profit. Th.e Proprietors were not 
concerned w1th the waxmg and ,winning of the 
fortunes of th~ Managing · Contractor . . Come weal 

~ . . ; 
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come w9e the assessee ' was not afected by the Joss 
.or proftt of the business. · The conclusions is, 
therefore, inresistible that the transaction did not 
involve lease of only commercial assets, but it was a 
lease of the entire business. ·. 

. 9. This judgment cannot be complete without . 
adverting to the case of New Savan Sugar and Gut 
Refining Co. Ltd. (supra). That was a case where the 
Managing Agent of a Sugar Company leased out the 

.. Company as a running concern. The consideration 
of the lease was royalty payable on the manufacture 
of sugar arid gur at rates specified in the deed 
subject to a minimum. royalty. The lessee was 
responsible . for all the running expenses of · the 
factory and excise duty on sugar etc. In those 
circumstances, the , question arose · whether the 
income whLch arose to-the Proprietor from the lease 
should be ·assessed under section 1 o or 12 of the 
l.ncome-tax Act 1922. The Supreme Court held that 
the intention of the appellant (lessor Company) was 
to part with the entire machinery of the factory and 
·the premises with the obvious purpose ' of earning 
rental income and not to . treat the factory and the 
machinery a commercial assets . during th_e . 
subsistence of the lease. Accordmg , to thetr 
Lordships -of the Supreme Court, the intention of the 
appellant was· to go out of the business altogether · 
so far as the factory and machinery was concerned 
with effect ·tram the date of execution of .. the lease. 
The position in the present case is exactly similar. 
The . assessee after executing the deed of lease 
completely effaced themselves from the control of 
the· colliery and business of coal selling. The 
minimum guarantee or royalty was nothing but rent. 
In the present case, therefore, also the assessee 
must be held to· have walked out of the business. 
Their . income under the deed must, therefore , be 
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assessed as income from 'other sources ' and not 
income from 'business' . - - .. 

10. Learned counsel for the assessee drew ·Our 
attention and ., in fact, with some vehmence,· to 
another Divisi'on Bench decision of th is Court in 
Commissioner of Income-tax, Bihar v. S.K. Sahana 
and Sons (supra) . The case before us falls with in the 
parameters laid down by the Supr eme_ qourt in the 
case of New Savan Sugar and Gur Refmmg Co. Ltd; 
(supra). The present case is exactly similar . to the 
case of K.'1as Benedih Colli ery (supra) . The · Jaw of 

. the land is what the Supreme Court laid down. We 
are bound tc follow it . My views are re -enforced by 
the decision of Untwalia, C.J. in the case of Khas 
Benedih Colliery (supra) . It is , therefore , .not 
necessary for me to consider whether the case of 
S.K. Sahana and Sons (supra) was correctly decided 
or not. If the case of the Supreme Court had not 
been there, I would have been obliged to. refer this 
case to a larger Bench to resolve the apparent 
conflict·.between the · case of Khas Benedih Colliery 
and S.K.Sahana and Sons (supra). But as the 
present -cas~ falls within the . parameters of t he cas.e 
of New Savan Sugar and Gur Refining Co. Ltd. 
(supra) and 1· have failed to find any d ifference 
between the . case of New Sa-van Sugar and Gur 
.Refining Co. Ltd. (supra), . the present case is not 
the case , which ·should be referred-to a larger se:nch 
for o,ur consideration. Suffice it to say, that there 

. • ·tas no distinguishing feature in the casi:J of S.K. 
Sahana and Sons (supra) vis-a-vis t·he case of Khas 
Benedih Colliery (supra). · . . 

11. For all the reasons, indicated above, I have 
not the least doubt that the assessee . had no 
'business ' to be assessed as such. The income was 
not income from colliery, but was rent rece ived from 
the lessee. The Contractor was work ing on the 
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authC?ri~y of Power of Attorney in each case. The 
restnct1on on despatches of coal by Railways was 
only to ensure a c.alculation of royalty and n"llnimum 
guarantee. Those conditions are to be found in all 
the three cases as well. That income must, 
therefore, be held to be income from 'other 
_sources'. · In regard to the first question, referred to 
us, I am constrained to hold that ·the Tribunal was 
not correct in holding that the income received from 
the Managing Contractor by leasing out the· colliery 
was income from 'business'. · 

12. The next question, referred to us and 
stated in paragraph 1 of the judgment concerned the 
continuation of registration of the firm. Since I have 
held that the assessee. did not have income from 
busines-s, it must be held as a corollary that there 
was no partnership. Ther cannot be partnership 
without business .· That is obvious from the 
provisions of s·ection 4 of the Partnership Act. In my 
view, therefore, there was no Partnership in Jaw. 
There being no partnership , the registration of the 
fi~m could not have -been continued. In my view, 
therefore, the Tribunal .was not right on the second 
question as well. It was not correct in law in allowing 
continuation of registration of the firm. 

13. Both the questions ,· referred to us must, 
therefore , be answered in tbe negative - in favour of 
the . Revenue and against the assessee . The 
reference is thus disposed of with costs, As. 500/
payable by the assessee to the Department. 

· Nazir Ahmad, J: · I agree. 
·· R.D. Question answered . 
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CIVIL WRIT JURISDICTIC'N 
. ,. ' 

1985/July, 2. 

Before Birendra Prasad Sinha, J . 

Ram Jag Kunwar & Others* 

v. 

Member, Board of Revenue & others. 

Bihar Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus .Land) Act, 1961 (Bihar 
Act no..... . .of 1961), section 16(3) -appl.ication 
under-by heirs of third donee claiming to be 
adjoining Raiyat, with respect to entire lands sold 
by other two donees by registered sale deed on 
deposit of Rs. 18,000/-, the . sale price-heirs of 
third donee also executing deed of Bazidawa with · 
respect to · their share and accepting · Rs. 
5,000/-- deed of Bazidawa, whether operated as 
deed of conveyance- transfer, validi_ty of
application, whether maintainable. 

· ·Three plots were given i'n · gift . to; three· 
Bh.aginwans ·and only ·two of them .~old all the three 
plots claiming their .exclusive possession by six 
Registered sale deeds for a consideration of R$. 

· Civil Writ Jurisdiction Case Nos. 3309 of 1980 and 1589 of 
.1981. In the matter of applications .under Art icles 226 and . 
227 of the Constitution of India . 

. In CWJC No, 1589/81... Chandrama Kunwar & · others 
· Petitioners 
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18:000/- but the vendees subsequently got executed 
-a Bazidawa deed on payment of Rs. 5;000/- by the 
heir of the third donee . The heirs of the third donee 
fil_ed a single applicatior:' u"!der sectiC?r:' 16(3) of the 
B1har Land Reforms (F1xat1on of Cellmg Area and 

. Acquisition of Surplus Land) Act, 1961, hereinafter 
called the Act, for reconveyance of those ·lands in 
their favour claiming their title and possession over 
'the plot which is adjoining to -the above mentioned 
three plots. 

. The vendees , took . . an objection to the 
maintainability of the application as the pre-empters 
has deposit'ed only As. 18,000/- and as such the 
deposit was short by _Rs. 5,000/- . . 

- H'e.ld, that the intention to convey the property 
for valuable· consideratio·n was clearly expressed by 
the real owners of the property by execution of the 
deed of Bazidawa.' In such a situation the deed of 
Bazidawa did not remain ·a ·_ mere admission but 
operated as a deed of conveyance. 

· Held, further, that it is clear that there, could 
· be no valid transfer in respect of the 1 /3rd property 
. belonging . to the heirs of the third Donee and, · 
therefore, ' no order of pre -emption can be made 
under. section 16(3) of the Act. · In this view of the 

-matter even if it is · assumed that the deed of 
relinquishment did not operate as a deed of transfer 
the pre-emption application was bound to be 
dismissed on the ground that there was no valid 
transfer in the. eye of law. 

Gudan Yadav & ors. v. Sitaram Chaudhary . and 
ors. (1)-followed . . . · · 

Application under Articles· 226 and 227 of the 
Constitution. · , 

{1) (1973) BLJR 734. 
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The facts of the case f!l.aterial _to this re,Port are 
set out in the judgment of B1rendr~. r'rasad Smha, ~

Messrs Birendra Kumar Stnha and . Jagdtsh 
Prasad for the petitioner in CWJC No. 3309 .of 1980: 

Mr. Binod Kumar Roy for the. respondents m 
CWJC No. 3309 of 1980 . . . . 

No one for the State in ., CWJC No. 3309 of 
1980. .. . . . 

.Mr. Binod Kumar . Roy for the petitioner in 
CWJC No. 1589 of 1981 ; . . 
· Messrs Birendra Kumar Sinha and Jagdish 
Prasad for the respondents in .CWJC No. 1589 · of. 
1981 . . 

. No one for the. State in CWJC No : 1.589 of 
1981 . ... .. . 
. · Birendra Prasad Sinha , J. - These two writ 

applications were heard together and are being 
d1sposed of. by a common judgment. CWJC No. 1589 
of 1981 . has been filed by the pre-emptors and 
CWJC No. 3309 of 1980 has been f i led by the 
ve·ndees .. The petitioners . (vendee~ of CWJC No . 

. 3309 of 1980 are respondents 4 to 9 in CWJC No. 
1589 of 1981. The petitioners of CWJC No. 1589 of 

· 1981 , · that is to say, . the . ·pre-emptors ... are 
respondents 4 ~o 10 j n the other application . . 

2. The · short facts · leading to these two 
applic_ations are these. Cadestral Survey plot nos. 
389, 3~0. and 391 · measuring . 1.56 acres 
appearto1m~g to khata no. 155/1 of village Gaighat, 
Police Stat1on ~ar.hampur in the district of Bhojpur 
were recorded m the cadestral survey records in the · 
nan:'e of one Churan Kanwar. Churan Kunwar by a 
reg1stered deed of gift dated 14.3 .1953 transferred 
the sa1d plo_ts to his Bhaginas namely, Prasuram 
Kunwar, Kap1ldeo Kunwar, (Respondents 1 o and 11 

. . 

-~ _ .. ~--,... . 
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of CWJC No. 1589 of 1981) and Bhabhuti Kunwar 
father and husband of Bhikhari Kunwar and 
Mossomat Rambarti Kuer (respondents 12 and 13 of 
C.WJC No. 1589 of 1981. Bhabhuti Kunwar 
subsequently died . On 20th of May, 1977 Prasuram 

· Kunwar and Kapildeo - Kunwar aforementioned 
transferred the three . plots claiming their exclusive . 
possession by six registered· sale deeds to 
respondents 4 to 9 of CWJC No . 1589 of 1981 for a 
consideration of Rs . 18,000/-. The heirs of Bhabhuti 
Kunwar. the other donees namely, respondents 12 
and 13 of CWJC. No. 1589 of 1981 filed a single 
application under section 16(3) of the Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisition of 
Surplus Land) Act , 1961 (hereinafter referred to as 
the Act) for reconveyance of those lands in their 
favour claiming their title and possession over 

. Cadastral Survey Plot no. 388 . of .khata no. 155/1 
which adjoining to the. three plots mentioned above. 
An objection was taken by the vendees that 
subsequent to . their. purchase they also paid a 
further . sum of Rs . 5,0.00/- to Bhikhari Kunwar and 
Mossomat Rambarti Kuer heirs of late Bhabhuti 
Kunwar and got a Bazidawa deed executed by them 

· in respect of their 1/3rd share .in the three plots. 
Since. according to them the deposit made by the 
pre-emptors was short of Rs. 5,000/-, the 
pre-emption applicatiCin was not maintainable . This 
objection found favour with the Land Reforms · 
Deputy Collector, who found that the deed of release 
by the heirs. of late Bhabhuti Kunwar was for a 
valuation consideration ·and operated as a 
conveyance. He also held that in the alternative 
Prasuram Kunwar . and · Kapildoe Kunwar, 
Respondents 10 and 11 of CWJC No . 1589 of 1981 
had only 2/3rd interest in the three plots under the 
gift and had, therefore , no right to transfer the entire 
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property · including the .undivided ~hare ·of B~ikhari · 
Kunwar and Mossomat 1 Rambart1 Kuer, he.1rs of 
Bhabhuti Kunwar. Since th~ sale deeds. wer.e Illegal, 
there could be n.o question . of · pre-emptH:~n. The 
petitioners of CWJC No. 1589 · of ·1981 · fried an . 
appeal before the Collector and lost. Then they filed 
a revision application · before the Member, .Board of 
Revenue which was partly allowed by the learned 
Member Board of Revenue. He held that the 
pre-emptors were entitled toclaim pre-emption to the 
extent of ·2/3rd share in the three plots , the share of 
Parsuram Kunwar and Kapildeo Kunwar. He held that 
the Bazidawa -deed which was for · a· valuable 
consideration was intended to be a deed for the 
transfer of title but · on that ground alone it. was not 
proper to reject the claim of pre-emption also in 
respect of the _other 2/3rd share . It is this part of the 
judgment whrch ' has been . challenged by the 
pet!t!oners . of both the writ applications. ~ The 
pet1troners rn CWJC . No. 1589 of ~981 claim that 
their pre-emption application should· have been 
allowed as a whole and the petitioners of other writ 
application conte.nded that the same should have 
been dismissed in its entirew. , · · · . . 

3. Mr. Binod Kumar Roy learned. counsel 
appearing f_or the petitioners in CWJC No. 1589 of 
1981 submitted that the, deed· of Bazidawa is not 
relevant for the purpose of pre-emption as no title 
pos~~s by ·me.re admis.sion. He relied upon a Bench 

. ~ec1S1~n o.f thrs Court 1n Kasri Null v. Sukan Ram (1) 
m whrch rt was held that a mere execution of a · 
Bazidawa by a Benamidar which contains an 
underta~ing . not to interfere . with plaintiff's 
possession could not itself give or transfer title to 
the property from the Benamidar to the plaintiff the . 

. (1) (1933) AIR (Pat.) 264 
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real owrier .. ~e also r~lied upon an .. ea.rlier single 
Judge dec1s1on of th1s Court in Munshi Govind 
Prasad v. Lala Jagcap Sahi (1) in which it was held 
that a deed of relinquishment does not confer a title 
to the lands; which cannot pass by admission when 
the statute required a deed. The facts of these two 
cases were different. The Bazidawa in the case of 

· Kesri Mull (supra) contains only an undertaking not 
to interfere with the possession of the real owner. In 
the instant case the .deed althou9h sty.led as a deed 
of release, clearly discloses an mtent1on to convey 
the property for valuable consideration. In that event 

. it cannot be · simply said as deed of release but shall 
operate as a deed of conveyance. In the· Bazidawa 
deed it was asserted that the executants had 1/3rd 
share in the three ptots on which they were in 
possession but their share had also been included . 
m the sale deed by Prasuram Kunwar and Kapildeo 
Kunwar. It was then stated that in order to avoid 
future trouble and litigation it had been decided that 
for a valuable consideration of As. 5,000/- they also 
relinquished their 1 /3rd share in the properties in 
favour of the vendees. It will thus be seen that the 
intention to convey the property for valuable 
consideration was already expressed by the real· 
owners of the property. In sue~ a situation the deed 
of Bazidawa did not remain a mere admission but 

. operated as .a deed of conveyance. Reference may 
be made in thiS· connection to a decision Of the 
Supreme Court ,· in Thayyil Mammo v. · Kottiath 
Ramunui(~. · · · 

4. The pre-emptors were, therefore, required 
to deposit a sum of .Rs .. 18,000/- plus Rs. ?,000/- to 
maintain the · appl1cat1on for pre-empt1on. The 

(1) (1924) AIR (Pat.) 185 
(2). (1966) AIR (SC) 337. 
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deposit was short of As. 5,000/- and, 'therefore, in 
my opinion the Land Reforms Deputy Collector and 
the Collector were right in dismissing the application 
for pre-emption on this ground alone. · 

5. On behalf of the vendees · who · are 
petitioners in CWJC No. 3209 of ·1980 it was 
submitted that on other ground . as - well the 
applicati'On could not be maintained. They submitted 
that the transfer deed also conveyed 1 /3rd share in 
the three plots not legally belonging ~o the vendees, 
was illegal. According to the learne·d counsel then 
must ·be a. valid transfer · which may put ·t(le 
transferees in possession of the vended property. If 
the transferees themselves could not be validly put 
in possession of the entire 1.56 acres of . the three 
plots how could they convey the · entire_ property in 
favour of the pre-emptors. There appears to be 
substance in this argument.· In the case of Gudan 
Yadav & others v. Sitaram Coudhary & others (1) it . 
was held that -for an effective order under sectiOn 
16 (3) of the Act there must be a valid transfer of the 
land in · the eye · of law. It is clear that there could be 
no valid ·transfer in . resrect of 1 /3rd property 
belonging to the heirs o Bhabhuti . Kunwar . and , 
therefore, the order of pre-emption can be made 
under sect-ion 16(3) of the Act. In this view of tb.e 
matter even · if it . is assumed . that the deed . of 
relinquishment did not operate· as a. deed of transfer · 
the pre-emption application was bound to be 
dismiss·ed on the ground that there was no valid 
transfer in the eye of law. . 

. 6. In the result CWJC No. 1589 of 1981 fails 
and is dismissed and CWJC No. 3309 of 1980 
succeeds and is allowed. The order passed by the 
!earned Member, Board of Revenue allowing 

(1) (1973) B.I::.J.R. ~34 . 
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pre-emption to the extent ·of 2/3rd share in the lands 
1s set aside and th.e pre- emption application is held 
to be not maintainable. There shall be no order as to 
·costs. 

C.W.J:C. No. 1589 of 1981 dismissed. 
:c. W.J .. C. .. rJo~:3309 of 19801 allowed. 

R.t5. 
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