A

B

1968(9) elLR(PAT) SC 1

'CHAIRMAN, M/S, BROOKE BOND INDIA PVT. LTD.
V.
CHANDRA NATH CHOUDHARY
September 3, 1968
[J. M: SHELAT, V. BHARGAVA AND C. A. VAIDIALINGAM, JJ.]

Bihar Shops and Estcblishment Act, 1953, 5. 26(1) and (2}—Scope
of-—Whether jurisdiction of Labour Court or competent authority only
to deal with cases of misconduct falling under Rule 20 of the Bihar Shops
and Establishment Rules, 1955, or ‘any misconduct—Scope of proviso
to s. 26(1)—Whether jurisdiction under 5. 26 the same a5 under 5. 334,
Industrial Disputes Act, 1947,

The respondent was appointed a salesman in August, 1954 by the
appellant company. He was sent to Kathmandu in 1956 to promote
sales; the appellant company had also appointed a firm of wholesalers to
stock and promote the sales of its products in Kathmandu. In December,
1960, differences developed between the wholesalers and the respondent
and the firm reported to the appellant a cash shortage of Rs. 11,000 which
amount was alleged by it to have been advanced to the respondent against
two receipts. On December 27, 1960 the respondent intimated to the
appellant company that the receipts were extorted from him by the whole-
salers and that pending instructions from the company he was filing a
criminal complaint against them, The company thereafter served the
respondent with a charge-sheet alleging acts of misconduct by him in taking
personal loans from the wholesalers, denial by him of these loans, and
filing a criminal complaint against the wholesalers, abusing the pasition of
trust and responsibility as the Company’s employee and thereby bringing
down its reputation. An enquiry into these charges was held by
an Enquiry Officer who, in his report, found infer alig that a number of
charges against the respondent were satisfactory proved and that he had’
abused the trust reposed in him by the company. By an order dated Sep-
tember 20, 1961, the respondent was discharged from the Company’s
service “with immediate effect for the aforesaid items of misconduct com-
mitted by and proved against you.” ‘

Aggrieved by the order of discharge, the, respondent filed 2 complaint
in the Labour Court, Patna, under section 26 of the Bihar Skops and
Establishment Act, 1953. The Labour Court, with the consent of the
parties admitted evidence recorded at the domestic enquiry as substantive
evidence and also certain other evidence and ultimately found, inter alia,
that the respondent’s claim that the two receipts were extorted from him
by the wholcsalers was correct; that his denial of Laving taken any loans
from the wholesalers was right; and that the Company’s case that ihe
wholesalers had advanced Rs, 11,000 as loan to the respondent was not
correct. The Labour Court therefore allowed the respondent’s complaint
and set aside the order of discharge passed by the Company and directed
his reinstatement,

In appeal to this Court, it was contended on behalf of the Company
(i) that the order passed by the Corepany was one of discharge simpliciter
and not one by way of punishment; that in the events that had transpired
it was not possible for the company to continue to repose trust and confi-
®ence in the respondent and it was justified in refusing to continve him in
its seyvice; (ii) that Section 26 gave jurisdiction to the Labour Court to-
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entertain a complaint only in cases of misconduct defined in rule 20 of the A
Bihar Shops and Establishmen's Rules, 1955, and the misconduct alleged
against the respondent in the charge-sheet did  not fall under rule 20;
accordingly scction 26(2) and (5) had no application in the present case;

and (iit) the misconduct not being covered by rule 20, the jurisdiction of

the Labour Count to interfere with the Company’s order passed after a
domestic enquiry was a limited one, namely, only if there was a breach of

the principles ot natural justice or if the order was perverse, or where there

was victimisation or unfair labour practice; the jurisdiction of the Labour B
Court in such cases would be the same as under sec. 33A of the Industrial
Disputes Act, 1947,

HELD : dismissing the appeal :

(i) The coniention that the Company was justificd in refusing to con-
tinue the respondent in service was based on two assumptions; that the
respondent had taken loans from the wholesalers and that the order of (¢
the management was onc of discharge simpliciter.  The Labour Court’s
finding that the respondent had not taken loans from the wholesalers
could not be allacked in the present appeal under Art, 136. The argu-
ment that the appellant's order was one of discharge simpliciter  and not
by way of punishment was inconsistent with the record and manifestly
untenable.  The order of discharge was passed by the management in
consequence of the finding of the Enquiry Officer and stated in clear teras
that it was passed as a punishment. [926 H-927 (]

(1) It is clear from the provisions of sub-sections 1 und 2 of section
26 that an employer cannot dismiss or even discharge his employee wich-
out a reasonable cause and a notice or paymcnt of a month’s wage in
lieu thereof. Even when an employer alleges that he had a reasonable
cause for discharging or dismissing his employee the employee “so dis-
missed or discharged” has the right under sub-section 2 to file a complain
on any one of three grounds, ie,. that thete was in fact no reasonable E
cause, or that no notice was given to him, or thal he was not guilty of
“any misconduc'”. The words “any misconduct” show that sub-s. 2 ix
not coofined only to misconduct set out in rule 20. The only thing that
the proviso to sub-s. 1 does is to dispense with notice in cases where the
services of an employee are dispensed with for a misconduct which the
State Government has included in rule 20, To read anything more into
that proviso would be contrary to the clear language of the proviso and
of sub=ss. 1 and 2. [928 H.929 E| F

{iii) The proceedings under s. 26 are not by way of appeal againii
the order passed at or as a result of a domestic enquiry; they arc indepen-
dent ‘and original proceedings where the competeny authority (in this
case the Lubour Court) has to arrive at its own findings on appreciation
of evidence led before it and nor on evidence adduced in the domesiic
cnguiry.  That being so, it cannot he held that the competent authority
under s. 26 has a limited jurisdiction as in cases falling under s. 33A G
of the Industrial Disputes Act. [930 C-D)

JTaedish Vastralava v. State of Bihar, ALR. 1964 Pat. 180 Soencer &
Co. Ltd. v. Headgnarters Assistamt to Commissioner of Lahour.  |1963)
2 L1.1 603 referred to.

Civit. APPELLATE JurispicTioN : Civil Appeal No. 630 of
1966.

Appeal by special leave from the decision dated February 3.
1965 of the Labour Court, an Authority under the Bihar
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Shops and Establishments Act, Patna in B.S. & E. Case No. 23 of
1961.

H. R. Gokhale, M. C. Bhandare, Jatindas Mahajan, O. C.
Mathur, J. B. Dadachanji and Ravinder Narain, for the appel-
lants. '

A. S. R. Chari and A. K. Nag, for the respondent.

The Judgment of the Court was delivered by

Shelat, J. This appeal, by special leave, is against the order
by which the Labour Court, Patna, set aside the order of dis-
charge from service passed by the Appellant-Company against
the respondent and which also directed his reinstatement,

The respondent was appointed a salesman on August 19, 1954
by a letter of appointment, clause (9) whereof provided that
either party could terminate the contract of employment by a
notice of 28 days. The Appellant-Company had also appointed
by an agreement M/s Hari Bhagat Laxmi Bhagat at Kathmandu
as its wholesalers. The said agreement provided that the whole-
salers would have to deposit with the Company a sum of
Rs. 20,000/, that they would be paid commission at 3% -on all
sale proceeds in respect of sales efiected by them, that out of the
stock supplied to the wholesalers the Company’s own salesman
posted at Kathmandu would also be entitled to effect sales and
that the sale proceeds in respect of sales effected by both of them
should be remitted to the Company through its salesman, On
August 26, 1956 the Company sent the respondent to Kathmandu
for promoting sales and for assisting the said wholesalers in their
sales. No difficulty appears to have been experienced by the
Company by this arrangement until the middie of 1960. But it
was said that thereafter the respondent became irregular in re-
mitting the sale proceeds and that notwithstanding his assurances
to regularise his work he did not do so. The result was that the
Company sent one P. N. Saxena to Kathmandu and also a relief
salesman, one K. B. Sinha, who on December 5, 1960, took over
charge from the respondent. On December 6, 1960 the Com-
pany received a telegram from the wholesalers that there was cash
shortage of Rs. 11,000/- by the respondent, On receipt of the
telegram, one K. P. Sinha, the Branch Manager at Patna, went
over to Kathmandu and made a preliminary enquiry in the course
of which it was said that the respondent admitted that he had
taken personal loans from the wholesalers and had executed two
loan bonds for Rs. 6,400/- and Rs. 4,660/-. The respondent
was also said to have written on 7th, 8th, 9th and 10th Decem-
ber 1960 letters to the said Branch Manager admitting that he

ad obtained the said loans from the wholesalers. On December
9, 1960, the wholesalers wrote to the Company that they had
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paid the said two amounts to the respondents for remittance to the
Company and asked the Company to send them the requisite
credit vouchers therefor. On December 28, 1960, the whole-
salers also enclosed copies of two receipts purported to have been
exccuted by the respondent in respect of the said two amounts,
On December 27, 1960 the respondent intimated to the Company
that the said receipts were extorted from him by the wholesalers,
and that pending instructions from the Company he was filing a
criminal complaint against them, It is clear that the wholesalers
had changed their case, their case first being that the said two
amounts were advanced by way of loans to the respondent and
later on stating that the said two amounts were given to the
respondent for remittance but the respondent had failed to remit
them and that therefore there was cash shortage of Rs. 11.000/-.
The respondent’s case, on the other hand. was that he had not
taken any loans from the sajd wholcsalers, that contrary to the
said agreement with the wholesalers, the Company’s officers at
Patna Branch connived at credit sales cffected by the wholesalers.
that the wholesalers on coming to know that on  December 5.
1960 the respondent had handed over charge to a new salesman.
" got panicky and realising that they would not be able to recover
the sale proceeds of the said credit sales, they and the said K. P.
Sinha, the Branch Manager, arranged between them to get the said
Joan bonds executed by the respondent. that the wholesalers
thereafier also extorted under coercion the said two receipts, and
that thercfore the wholesalers’ version that there was cash short-
age of Rs, 11,000/ was falsc. The Company thereafter served
a charge-sheet on the respondent alleging therein that he had
abused the~ position of trust and responsibility as 2 Company's
cmployee and brought down therebv its reputation and had com-
mitted the following acts of misconduct, namely :

“You have given room for allegations to be made
against you by the wholesalers Hari Bhagat Laxmi
Bhagat with respect to transactions admittedly entered
into bv you in your personal capacity.

The wholesaler alleges that he handed over to you
Rs. 11,000/- made up of Rs. 6.400/- on 2-10-1960 and
Rs. 4.600/- on 3-12-1960. You deny the receipt of
this money from the wholesaler and in fact it appears
that you have filed a criminal complaint against the
wholesaler for alleged extortion of certain receipts
from you.

By such conduct and behaviour you have brought
down the reputation of the Company at Kathmandu
and, therefore, you have committed a gross misconduct
prejudicial to the interest of the Company.

H

-
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Further, by such irresponsible conduct on your
part you have also forfeited the confidence of the
Company reposed on you.”

The charge-sheet called upon the respondent to show cause why
“for the aforesaid gross misconduct committed by you, you should
not be dismissed  from service or otherwise suitably dealt with”.
It is clear that the acts of misconduct alleged against the respon-
dent as his acts were :

1. taking personal loans from the wholesalers,

2. denial by him of thesc loans and filing a criminal
complaint against the wholesalers, and

3. abusing the position of trust and responsibility as
the company’s employee and thereby bringing down
its reputation,

The last allegation is obviously an inference from the alleged acts
(1) and (2), and not an independent act of misconduct. It may
be mentioned that it was not the Company’s case that the respon-
dent had embezzled the Company’s monies, its case all throughout
being that the monies for which the respondent was said to have
executed the said bonds and the said receipts were not the Com-
pany’s monies but were for loans advanced by the whoiesalers.
In his reply to the said charge-sheet, the respondent denied the
said alleged transactions, his case, as aforesaid, being that the
said bonds and the said receipts as also the said four letters
written by him from the 7th to the 10th of December 1960 were
secured from him either under the influence of the Branch Mana-
ger or extorted from him under force and coercion by the whole-
salers. It was admitted before us that the Appellant-Company
has not framed any rules of conduct for its servants and further
that there wag no rule forbidding a Company’s employee from
entering into personal transactions such as loans. In the absence
of any such rule, it is prima facie difficult to say how a loan or
it denial could be said to be acts of misconduct.

An enquiry into the said charges was duly held thereafter
wherein the respondent admittedly was given an opportunity of
being heard and to lead such evidence as he desired. At the end
of the enquiry, the enquiry officer gave the following findings :

(1) that between August to December 1960 the
respondent was guilty of irregularities in his work,

(2) that stocks were sold on credit and further
that the respondent had failed to remit sale proceeds
thereof,

o (3) that in spite of assurances given by him to be

regular in future the respondent failed to live up to
those assurances,
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(4) that during the time when the respondent was A
at Kathmandu the Company’s business was low and
that was due to his failure to inform the company of
the market position there and his failure to obey instruc-
tions given to him by the oflicers at Patna Branch,

(5) that the respondent had taken loans on his
personal account from the wholesalers for which he had B
excecuted the said two bonds,

(6) that by exccuting the said two receipts he had
made it appear as if the said monies were part of the
monies given to him for remittance, thus enabling the
wholesalers to allege that they had hunded them over
for remittance and were no longer liable 1o the com- C
pany for them.

(7) that the letters of the 7th, 8th, 9th and 10th
Deccmber, 1960 were voluntarily written by the respon-
dent to the Branch Manager, and

(8) that it was possible that the said two receipts
were extorted from the respondent. D

The enquiry officer concluded his report by holding that the charge
that the respondent had entered into personal transactions with

the wholesalers taking advantage of his position was satisfactorily
proved and that he had made abuse of the trust reposed in him

by the company and by systematic irregular work and disobedience E
of the instructions of the company he had managed to keep
everybody in the dark with a view to covering his “illegal activi-
ties”. The report ended by stating “that all the charges” had
been satisfactorilv established by cogent evidence beyond any
reasonable doubt. By an order dated September 20, 1961, the
respondent was discharged from the company’s service “with
immediate effect for the aforesaid items of misconduct committed F
by and proved against you.”

It is clear from the atoresatd findings that although the charge-
sheet alleged only two acts of misconduct on the part of the
respondent, the enquiry officer had allowed evidence to be led on
several other matters outside the scope of the charge-sheet such as
the alleged irregularities on the part of the respondent prior to
December 1960, his alleged disobedience of instructions given
to him by the Patna Branch, his failure to live up to the assurances
given by him etc. and further the enquiry oflicer had given his
findings on those matters which were not the subject matter of the
charges,

Aggrieved by the order of discharge, the respondent filed a
complaint in the Labour Court, Patna under s. 26 of the Bihar
Shops & Establishment Act, 1953 in which he pleaded inter alia
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(a) that there was no reasonable cause for dispens- .
ing with his services,

(b) that he was not guilty of any misconduct,

(c) that he had not entered into personal transac-
tions with the wholesalers, and

(d) that “the officers of the company in collusion
with the wholesalers, and to save their gross
negligence, took statements from the petitioner
under threat and undue influence”.

In reply to the said complaint the company alleged that
after a careful enquiry and on the basis of evidence adduced
thereat and the findings of the enquiry officer the company had
come to the conclusion that “the petitioner was guilty of the
charges levelled against him”, and had decided to discharge him
from the service of the company instead of dismissing him “which
however would have been perfectly warranted by the facts and
circumstances of the case and the charges established against the
~ petitioner”. Thé Labourt Court on these pleadings framed four
questions for its consideration : :

(1) Whether the said wholesalers had advanced to
the respondent the said two sums ?

(2) Whether the credit sales effected by the whole-
salers were contrary to their agreement with the
company ?

(3) Whether they were with the consent and know-
ledge of the company’s officers at Patna ? and

(4) Whether the company’s said officers for fear that
they might be taken to task by the Head Office
for permitting such credit sales got the respon-
dent to admit in various letters that the said
two sums were advanced to him as personal
loans ?

The Labour Court with the consent of the parties admitted
the evidence recorded at the domestic enquiry as substantive
evidence and also recorded certain other evidence led by the
parties, and ultimately found :

(1) that the domestic enquiry was properly held,

(2) that the company’s contention that it had juris-
diction to interfere with th2 findings of the
domestic enquiry only, if ii was proved ihat there
was want of good faith or’victimisation or unfair
labour practice or that 'the enquiry officer had
committed any basic error or violated the prin-
ciples of natural justice or that his findings were
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baseless or perverse was wrong, and that under A
$. 26(2) and (5) it could record evidence and

come to its own findings irrespective of the

findings of the domestic enquiry,

(3) that the respondent’s coniention that the whole-
salers extorted from him on December 8, 1960
the said two receipts bearing dates October 3,
1960 and December 2, 1960 was right,

(4) that the denial by the respondent of having
taken any loan from the wholesalers and his
filing the criminal complaint in Nepal court
“appear to be justified”,

(5) that the company’s casc that the wholesalers ¢
had advanced Rs. 11.000/- as loan to the res-
pondent was not correct, and

(6) that there was force in the respondent’s conten-
tion that the company’s officers apprehending that
action might be taken against them for conniv-
ing at credit sales made the respondent admit - D
that he had taken personal loans, the amount
whercof being the price due under the said cre-
dit sales,

On these findings the Labour Court allowed the respondent’s
complaint, set aside the order of discharge passed by the Company
and dirccted his reinstatement,

Counsel for the company urged that the order passed by the
company was one of discharge simpliciter and not one by way
of punishment. It was urged that the true position was that the
respondent was sent to Kathmandu to promote sales and that as
 the company's representative he was to  see that g
the wholesalers fuily remitted all the sale procceds regularly, that
in the position he was, if he were to take loans even in his per-
sonal capacity he would place himself into a situation where he
would not be able to exact proper performance from the whole- ¥
salers and consequently he placed himself into a position where
there was bound to be conflict between duty and interest. In
these circumstances it was not possible for the company to con-
tinue to repose in him trust and confidence and the company was
justified in refusing to continue him in its service,

But the argument proceeds on two assumptions : (1) that the
respondent had taken loans from the wholesalers, and (2) that
the order of the management was one of discharge simpliciter. o
As to (1), the Labour Court found that the respondent’s conteg-
tion, that he had not taken loans but that the bonds and the letters
written by him from 7th to 10th December 1960 were all taken
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“from him at the instance of the Branch Manager and the said
.two receipts were extorted from him, was justified. That being
a finding of fact, in an appeal under Art, 136, in accordance with
the practice consistently followed by this Court, we would not be
justified to go behind that finding except on well recognised
grounds such as perversity or unreasonableness of the findings.
In view of the evidence before the Labour Court, counsel for the
company, could not attack the finding on that ground. As to
2. the argument that the order was discharge simpliciter and
not by way of punishment is inconsistent with the record before
us and is manifestly untenable. The charge-sheet contained alle-
gations of what the company called “acts of misconduct”. The
findings of the enquiry officer were that the acts of misconduct
charged against the respondent were proved, the order of dis-
charge passed by the management was in consequence of those
findings and that order in clear terms stated that it was passed’
as a punishment. Lastly, in the written statement filed by the
company before the Labour Court in answer to the averments in
~the complaint the company’s case was that the respondent was.
found guilty of the charges of misconduct preferred against him,
but that the company preferred to punish him by discharging him
from service instead of dismissing him which the company would
have been justified in doing. That being so, it cannot be legiti-
mately argued that the order was one of discharge simpliciter
and not by way of punishment,

The second contention urged by counsel was that s. 26 of the
Act cannot apply as it gives jurisdiction to the Labour Court to
entertain a complaint thereunder only in cases of misconduct
defined in the rules made under the Act. Section 40(2) empowers
the State Government to frame rules on any of the matters therein
set out and clause (c) empowers the Government to frame rules
with regard to misconduct of an employee for which his services
may be dispensed with without notice required by sub-s, 1 of 5. 26..
Rule 20 of the Bihar Shops & Establishment Rules, 1955 provides
that the acts therein set out shall each be treated as misconduct
for the purposes of the proviso to sub-s, | of 5. 26. It is clear
that the misconducts alleged against the respondent in the said
charge-sheet do not fall within the various acts set out in rule 20,
The argument was that the misconduct on which the company
based its order of discharge, assuming it was one by way of
punishment, is not one of the misconducts set out in rule 20 and
therefore s. 26(2) and (5) have no application. The Labour
Court, therefore, had no jurisdiction to entertain the complaint,

much less try it. and consequently, the order passed by it was
without jurisdiction.

The contention, in your view, is misconceived and is not
borne out by the express language and the scheme of sec. 26
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Scction 26, as it stands after its amendment by Bihar Act 26 of A .
1959, provides by sub-s. 1 that no employer shall dismiss or dis-

charge from his employment any employee who has been in such

employment continuously for a period of not less than 6 months

-except for a rcasonable cause and without giving such employee at

least one month’s notice or one month’s wages in licu thereof. Sub-s.

I applies thus to all cases of dismissal and discharge and requires g

in both cases (1) a reasonable cause without which an employer
cannot dismiss or discharge his employee and (2) a month’s
notice or onc month's wages in lieu thereof.  Then there is a
proviso which lays down that such a notice shail not be necessary
where the services of such employee are dispensed with on a
charge of such misconduct as may be prescribed by the State
Government supported by satisfactory evidence recorded at an
enquiry held for the purpose. It is clear that the main part of
sub-s. 1 is general and applies to all cases of dismissal and dis-
-charge, while the proviso carves out from such cases, cases where
the services of an employee are dispensed with for a misconduct
set out in rule 20 and where dispensing of service of such an em-
ployee is supported also by satisfactory evidence recorded at a U .
domestic cnquiry held in that regard. In such limited cases the

proviso dispenses with the notice required under sub-sec. !.

The proviso thus applies only to those types of misconduct pres-

cribed by the State Government and not to the rest of the mis-

conducts not so prescribed.  Sub-s. 2 then provides that every

employee “so dismissed or discharged” may file a complaint to g

the prescribed authority (in this case the Labour Court) oh any

one of the following three grounds, namely :

(1) that there was no reasonable cause for dispens-
ing with his services, or

(2) that no notice was served on him as required by
sub-s. I, or ‘

(3) that he was not guilty of any misconduct as held
by the employer.

Sub-s. 2 thus confers a right on 2n employee to file a complaint
before the Lubour Court on any one of the three grounds sct out
therein. The words “so dismissed or discharged” must mean dis- G
missed or discharged as stated in sub-s. 1. that is to say, all cases
where an employer cither dismisses or discharges his employee
for which sub-s. 1 requires that there should be a reasonable cause
for such an order und a noticc or onc month's wages in  licu
thereof. Tt is, therefore. clear that an employer cannot dismiss or
cven discharge his employee without a reasonable cause therefor H
and a notice or payment of 2 month’s wages in lieu thereof, Bgt
even when an employer alleges that he had a reasonable cause
for discharging or dismissing his employce the matter does not
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end. An employee “so dismissed or discharged” has the. right
under sub-s. 2 to file a complaint on any one of the said three
grounds, i.e. that there was in fact no reasonable cause, or that no
notice was given to him or that he was not guilty of “any mis-
conduct”. The words “any misconduct” show that sub-sec. 2 1s
not confined only to misconducts set out in rule 20. If counsel’s.
contention were right the ground that no notice was served as
required by sub-sec. 1 would be superfluous for no such notice
is necessary in cases of misconduct prescribed in rule 20. The
words “as required by sub-sec. 1™ in that ground in sub-sec. 2,
on the other hand, makes it abundantly clear that sub-sec. 2
applies to all cases of dismissal and discharge and not merely to
cases falling under the proviso. Sub-s. 5 provides that the pres-
cribed authority shall cause a notice to be served on the employer
reiating to the said complaint, record briefly the evidence adduced
by the parties, hear them and after making such enquiry as it may
consider necessary, pass orders giving reasons therefor. The
section also empowers the prescribed authority to give relief to
the employee by way of reinstatement or compensation or both.

In view of the clear language of sub-ss. 1 and 2 of sec. 26,
counsel cannot ask us to limit cases where a complaint can be
filed only if the misconduct is one of those set out in rule 20. In
our view the only thing that the proviso to sub-s. 1 does is-to
dispense with notice in cases where the services of an employee
are dispensed with for a misconduct which the State. Government
has included in rule 20. o read anything more into that proviso,
as counsel invited us to do, would be contrary to the clear lan-
guage of the proviso and of sub-ss, 1 and 2. The contention
has, therefore, to be rejected.

The next contention was that the misconduct n this case being
not one of those misconducts set out in rule 20 the jurisdiction
of the Labour Court to interfere with the company’s order passed
after a domestic enquiry is a limited one,. namely, where there
is breach of the principles of natural justice or where the order is
perverse, or where there is victimisation or unfair labour practice.
The jurisdiction in such cases of the Labour Court would, accord-
ing to the argument, be the same as under sec. 33A of the Indus-
trial Disputes Act, 1947. '

The contention again is contrary to the express langnage of
sec. 26(2) and (5). There is no comparison between s, 26 of
the Act and 5. 33A of the Industrial Disputes Act. The purposes
of the two sections also are different. The language of 5, 26
clearly shows that when a complaint is filed on any one of the
grounds set out in sub-s. 2 the procedure laid down in sub-s. 5
wqyild apply and the competent authority is entitled to record
- evidence and come to its own findings on such evidence. The

1968(9) elLR(PAT) SC 1*
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authority thus is required to come to its own findings on the
evidence adduced by the parties and recorded by it independently
of the findings given in the domestic enquiry. This is also clear
from sub-s, 2 whereunder an employee has a right to show that
there was no rcasonable cause for dispensing with his services or
that he was not guilty of the misconduct for which he was charge !
and held guilty in a domestic enquiry. The fact that he is entitied
to file a complaint and show that there was no reasonable cause
or that he was not guilty of misconduct shows that the competent
authority under s. 26 has to come to its own findings on the evid-
ence led before it irrespective of the findings in the domestic
enquiry. The proceedings under s. 26 are not by way of appeal
against the order passed at or as a result of the domestic enquiry:
they are independent and original procecdings where the compe-
tent authority (in this case the Labour Court) has to arrive at its
own findings on appreciation of evidence led before it and not on
cvidence adduced in the domestic cnquiry. That being so, it
cannot be held that the competent authority under 5. 26 has u
Iimited jurisdiction as in cases falling under s. 33A of the Indus-
trial Disputes Act. In this connection we were shown two deci-
sions, one by the High Court of Patna in Jagdish Vastralava v.
State of Bihar(*) and the other by the High Court of Mysore in
Spencer & Co. Lid. v. Headquarters Assistant to Commissioner of
Labour(?). These decisions arc however of no assistance
Though the Patna decision is on s. 26 of the Act, the decision
contains hardly any reasoning. The second decision also cannot
be brought to aid because the provisions of the Mysore Act there
dealt with are not in pari mareria with 5. 26 before us.

The last contention was that the order of the Labour Court
was in any event perverse inasmuch as it was based on an assump-
tion that under the agreement with the wholesalers the wholssalers
were prohibited from selling tea on credit. We have gone throuch
the agreement and we find that it is not possible to say that the
interpretation placed by the Labour Court was wrong, and that
therefore its reasoning is unreasonable or misconceived.

In our view none of the contentions urged by counsel for the
company can be accepted. The appeal has therefore to be dis-
missed which we do. In the circumstances of the case, however.
we feel that it is just that each party should bear his own costs.

R.K.PS, Appeal dismissed.

{1y ALR. 1964 Pat. 180, : . .
(2) [1963) 2 L.1.J. 603,
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