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IN THE HIGH COURT OF JUDICATURE AT PATNA
M/s B. K. Enterprises
Vs.
The State of Bihar & Ors.
Civil Writ Jurisdiction Case No. 6436 of 2017
5 May 2023
(Hon’ble Mr. Justice P. B. Bajanthri and Hon’ble Mr. Justice Arun Kumar Jha)

Issue for Consideration

Whether the termination of the contract and forfeiture of security deposits by the Bihar State
Educational Infrastructure Development Corporation (BSEIDC) was legally sustainable in light

of the petitioner’s alleged failure to complete the contractual work on time.

Headnotes

In terms of the agreement dated 14.03.2013, the petitioner was required to complete the
contractual works within twelve months, but after lapse of about three years and ten months, he
did not complete the said contractual work in spite of several directions/instructions as stated
above. Thereafter, the respondent-department took the decision to terminate the agreement vide
Letter No. 1225 dated 04.02.2016. Petitioner has failed to abide by the specific terms of
agreement. The respondent department rightly took the decision to terminate the agreement
existed into with the petitioner.(Para 6, 9)

Petition is dismissed. (Para 12)

Case Law Cited

None cited in the judgment.

List of Acts

No specific statutory enactments referred.
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Case Arising From

Order dated 04.02.2016 issued by the Chief Engineer, BSEIDC, rescinding Contract Agreement
No. 43 SBD of 2011-12.
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For the Petitioner(s): None
For the State: Mr. Jitendra Kumar Roy, SC-13; Mr. Hitesh Suman, AC to SC-13
For BSEIDC: Mr. Girijesh Kumar, Advocate
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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.6436 of 2017

M/s B. K. Enterprises, through its Managing Partner, Bipin Kumar, Son of
Late Ganpat Chaudhary, Resident of Village- Dhanpura, P.S.- Ara Town,
District- Bhojpur at Ara.

...... Petitioner/s
Versus

The State of Bihar through the Principal Secretary, Department of
Education, Government of Bihar, Patna

The Bihar State Educational Infrastructure Development Corporation
Limited through its Managing Director, Shiksha Bhawan, Bihar Rastra
Bhasha Parisad Campus Acharya Sheopujan Sahay Path, Saidpur, Patna.

The Chief Engineer, Bihar State Educational Infrastructure Development
Corporation Limited, Shiksha Bhawan, Bihar Rastra Bhasha Parisad
Campus Acharya Sheopujan Sahay Path, Saidpur, Patna

The Executive Engineer, Patna (East) Division, Bihar State Educational
Infrastructure Development Corporation Limited, Shiksha Bhawan, Bihar
Rastra Bhasha Parisad Campus Acharya Sheopujan Sahay Path, Saidpur,
Patna.

...... Respondent/s
Appearance :
For the Petitioner/s : None.
For the State : Mr.Jitendra Kumar Roy, SC-13
Mr. Hitesh Suman, AC to SC-13
For BSEIDC : Mr. Girijesh Kumar, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA

CAV JUDGMENT
(Per: HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Date : 05-05-2023

Heard learned counsel for the respondents. However,
none appeared on behalf of the petitioner.

2. In the instant petition, the petitioner is challenging the
order contained in letter no.1225 dated 04.02.2016 issued by

the Chief Engineer, Bihar State Educational Infrastructure
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Development Corporation Limited, Patna by which Contract
Agreement No.43 SBD of 2011-12 dated 14.03.2013 has been
rescinded and the earnest money deposit, security deposit and
performance guarantee of the petitioner have been forfeited.

3. Brief facts of the case are that an agreement between
the petitioner and the respondents was executed on 14.03.2012
in respect of Group No.USS-06 for construction of Middle
School, Tar, Upgraded Middle School, Devchanda and Middle
School, Khutaha in the District of Bhojpur and as per the said
agreement, the construction was to be completed within 12
months from the date of agreement. The construction work of
Middle School, Tar and Upgraded Middle School, Devachanda
was started on 25.02.2013 and 18.08.2012, respectively.
However, construction work of Middle School, Khutaha was not
started due to non-availability of land. When the construction
work was not completed on time, the respondent authorities on
several times directed the petitioner to complete the work.
Lastly, vide letter dated 04.02.2016, the Chief Engineer
rescinded the aforesaid contract and forfeited the earnest money
deposit, security deposit and performance guarantee. Being
aggrieved by the decision of the respondent authorities, the

petitioner filed the present Writ.
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4. The petitioner has challenged the aforesaid order
mainly on the ground that the reason which has been assigned to
rescind the work i.e. to cause delay in completion of work is not
sustainable in the eyes of law as the work place was not made
available to the petitioner in time, therefore, the delay could not
have been attributed to the petitioner. Secondly, the petitioner
was not given extension of time to complete the work even
through he had filed an application for the same. Lastly, the
petitioner was ready to complete the work if the grievance of the
petitioner is reasonably considered.

5. On the other hand, learned counsel for the respondents
submitted that in terms of the agreement, the petitioner was
required to complete the said contractual work within twelve
months, but after lapse of about three years and ten months, the
petitioner did not complete the said contractual work in spite of
several directions/instructions contained in Memo No.437 dated
16.01.2015, Memo No.1054 dated 26.12.2014, Memo No.65
dated 27.01.2015, Memo No.1360 dated 19.02.2015, Memo
No.147 dated 09.03.2015, Memo No.7881 dated 01.09.2015,
Memo No0.9109 dated 07.10.2015, Memo No.663 dated
30.11.2015, Memo No0.693 dated 21.12.2015 and Memo No.06

dated 06.01.2016. It has further been submitted that as even
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after lapse of more than three years, the petitioner did not
complete the work assigned to him, therefore, the respondent-
department took the decision to terminate the agreement. The
termination of agreement was communicated vide Letter No.
1225 dated 04.02.2016 and vide letter no.84 dated 17.02.2016,
the Executive Engineer communicated the date for final
measurement to the petitioner and the petitioner was stated to
remain present on the date fixed for measurement. The learned
counsel also submitted that this writ application is devoid of any
merit and is liable to be dismissed.

6. Having considered the material available on record
and further considering the pleadings and submissions, it
appears that in terms of the agreement dated 14.03.2013, the
petitioner was required to complete the contractual works within
twelve months, but after lapse of about three years and ten
months, he did not complete the said contractual work in spite
of several directions/instructions as stated above. Thereafter, the
respondent-department took the decision to terminate the
agreement vide Letter No. 1225 dated 04.02.2016.

7. A counter affidavit has been filed on behalf of the
respondent nos. 1 to 3. It is relevant to quote paragraph nos. 6 to
22.

“6. That it is stated that the construction was
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slow and work was not completed on time,
therefore, Executive Engineer, BSEIDC issued
letter vide letter no.1056 dated 26.12.2014 and
directed the petitioner to complete the work very
soon on priority basis.

7. That the construction work was not started
and completed on time therefore, Chief
Engineer, BSEIDC issued show cause notice to
the petitioner vide letter no.439 dated
16.01.2015 and ask why in light of clause 3.3
and clause 4.8 of the SBD and letter issued vide
letter 1no.6098. dated 07.11.2014 by the
Managing Director, BSEIDC Ltd. the petitioner
would not be debarred in future for
participating in the tender invited by the
BSEIDC.

8. That it is stated that the construction was
stopped for long therefore, Executive Engineer,
BSEIDC vide letter no.63 dated 27.01.2015
directed the petitioner to start the construction
work immediately and complete the work very
soon.

9. That the construction work was not started
and completed on time therefore, Chief
Engineer, BSEIDC vide letter no.1360 dated
19.02.2015 directed the petitioner to start the
unfinished work and complete the same
immediately failing which action will be taken
as per the terms of the agreement for which
petitioner would be wholly responsible.

10. That the construction work was not started
and stopped for long and petitioner not showing
any interest in the Construction, therefore,
Executive Engineer, BSEIDC recommended the
Chief Engineer, BSEIDC vide letter no.l145
dated 09.03.2015 to initiate the proceeding for
debarring/ blacklisting the petitioner.

11. That in view of the several letters written by
the officials of the BSEIDC to the petitioner the
construction work was not started therefore, the
petitioner was debarred from participating in
the future tender vide letter no.8105 dated
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08.09.2015 of the Chief Engineer, BSEIDC.

12. That despite abovementioned warning the
construction work was not started by the
petitioner, therefore, again letter issued by the
Executive Engineer, BSEIDC to the petitioner
vide letter no.661 dated 30.11.2015 and directed
to start the Construction work within 10 days
failing which he will recommend will the higher
officials to act as per provisions of the
agreement.

13. That despite abovementioned warning the
construction work was not started by the
petitioner, therefore, again letter issued by the
Executive Engineer, BSEIDC to the petitioner
vide letter no.696 dated 21.12.2015 and directed
to start the Construction work within 10 days
failing which he will recommend will the higher
officials to act as per provisions of the
agreement.

14. That the work was not started by the
petitioner despite several reminders and
instruction given by the BSEIDC, therefore,
there is no option for the Executive Engineer,
BSEIDC, to issue show cause to the petitioner
vide letter no.554 dated 18.11.2016 to clarify
why as per clause 3 (iii), 3 (iv) and 3 (v) of the
agreement the contract will not rescind and
further as per Clause 3 (vii) (a) why not to
recommend the higher officials for forfeiting the
Earnest  Money,  Security  deposit and
Performance Guarantee as per the SBD.

15. That the petitioner not shown any interest
for construction of the work therefore, Executive
Engineer, BSEIDC to issue show cause to the
petitioner vide letter no.593 dated 28.11.2016 to
clarify why as per clause 3(iii), 3 (iv) and 3(v)
of the agreement the contract will not rescind
and further as per Clause 3 (vii) (a) why not to
recommend the higher officials for forfeiting the
Earnest  Money,  Security  deposit and
Performance Guarantee as per the SBD.

16. That the petitioner not shown any interest
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for construction of the work therefore, Executive
Engineer, BSEIDC recommended vide letter
no.670 dated 24.12.2016 to the Chief Engineer,
BSEIDC to vrescind the agreement no.41
SBD/2011-12 dated 14.03.2012 of the petitioner
and for forfeiting his Security deposit and
Performance Guarantee.

17. That the petitioner has completed only 30.1
% construction work of the abovementioned
four School regarding which agreement was
executed between petitioner and BSEIDC.

18. That as per letter issued by the Chief
Engineer, BSEIDC vide letter no.2443 dated
24.03.2017 by which as per Contract Clause
3(iii) of the agreement no.41 SBD/2011-12
dated 14.03.2012 executed with the petitioner
rescind the contract and direction given to the
Executive  Engineer to  complete  the
measurement of the work done by the petitioner.

19. That as per letter no.116 dated 27.03.2017
issued by the Executive Engineer, BSEIDC the
dated fixed for the final measurement of the
work done by the petitioner.

20. That as per letter no.117 dated 27.03.2017
of the Executive Engineer, BSEIDC request has
been made from the Director, Information and
public relation department to publish the
information in the Hindi and FEnglish news
paper regarding the final measurement of the
work.

21. That in the information has been published
in Hindi news paper "Prbahat Khabar" dated
06.04.2017 regarding the final measurement.

22. That as per Notice Inviting Tender No.-21
year 2017-18 was published for completion of
remaining work after completed the final

3

measurement of the work already done.’

8. It is also relevant to quote the order of termination of

contract dated 04.02.2016, which is impugned herein:-
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gzid- BSEIDC/TECH/466/2015- 1225 e, faqis 04.02.16
U,

EEIC

= S

Jar #
TG dlo ho SCRUEOIS,
TH- §F4RT Qo IR, AM-IMRT TSA
RTe-veTR, fder

faw:- e WogR oicfla Scpfa A emem g9 wo -
USS-08 TorRAMl Ho-43 SBD/2011-12 feHies 14.03.13
@ Contract & Clause 3 (i) & y@a= & Sfdid
fdwfed (Rescined) &1 & Wy # |

TN 39 BEe™d B Uie-437 fRAip- 16:01.15 g=iis- 1360
fedie 19.02- u=Hiw- 7881 famiw 01.09.15 W@ uHih-
9109 R 07.10.15 PHEyes afE ve (gff) wwHed
P FUie 65 fadiew 27.01.15. =iw- 147 fedies 09.03
g 663, fadie 30.11.15. smWis- 1054 fedid
20.12.14 9Mi-693 fadis-2 12.15 wd gars 08, fasih
060116

HER,
Swdad affa s @ g FRA @t s 12 (IRE) A
fFaiRa ot | e (W) e 10 (S99) AR &1 999 &9 99 &
gaoe W B 9O 6 fhn T 8 @ i o 20 (§W1) A1
d §g 2

Sudad Uil GEl & gRT FHHI B QU dRA & forg
IR-gR FERK fban SN @ 8 g IMUP R B P T BRE
ST ST 2 |

1. 39 BRI & UFDB--437 f&Hiw 16.01.15 TR T¥H
HE IO B B TUCIHI gBT 4T |

2. HRUIS AR ge (qdf) yHed & smuie- 1054
fediep - 26.12.14 TR P P T B O PR gL Genfergiy gl
a3 &g FdRE foea |
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3. R ftRial, ge (@) gHew & k- 65
fedis 27.01.15 §R1 @R g IRY IR SR & R B AT HA
gg R fasan )

4. 39 HEGE b TAb- 1360 fAle - 19:02:15 NI
P P URH IR U IRA &g FeRE A |

5 PHRUS AT & THih- 147 fFie 09 03:15 §N
Fd § 3 W ®fy & @M ® =@ Debar / @t Gt A
ST B JrgeNT @ TS |

6. 39 HE & YAib- 7881 feAIs 01.09 15 @RI
M 7 F 10 (S9) A & IR PR @ URH TR =9A
UaRRA d1 fa@fed  (Rescined) @7 ¥ ®RAE & HaY H
foran n, I ddy § oMU gRT Pl W TR W |

7. 39 PE™ & THAB-9109, s 07-10-2015 X1
TR-IR FdRE 1 & TASRE P URW TE B b BRU a1
g% Defaulter = &= gu el fAfder #§ WM o
(Debar) &= @1 3 g fopar |

8 HRUs ST yer (qdf) gHeel & Suid- 063
feies 30.11.15 §RT &R @l 10 (39) Al & fER URY &=+ &Y
IRY fr T Rt oMU TR F 9 A P SR e ™ AR
9 & & B URY e T

9. G HRUIs S, Ued (qd) gHed & ik -
093, fadiw - 211215 g1 3™ 9 4 10 (9) Al & iR
P B GRY BRA ATAT (IHRRAH D TR b AGAR A
PHRAE g SoAtmRal dl ghdfed &=1 & ey H§ o foran
T | §9% dEeE Uk RT A A HRE B GRY f T IR A
& iy SR = m |

10. PHRIUCS ARET g (qd) JHed & THiw-06 fHi®
06.01.16 TRT PR GRH & H=A @ T3 P Py IR T8l a1 &
HoRawd 18 BIdh] (hIRAM @l fadfsd  (Rescined) &_A &g
IgET Bt TE |

STYa gRifie 9A gRT A9 B QU xR o folg 3mgen!
IR-IR Ry / R fFr S @} Reg MUp gRT A
P BRA H Py w7 o T

I: SR dll Ueh SiHfed olldbied W@ PRifed H dfdar
& wedl 3 (i), (iv) @ (V) & i@ Contract Agreement




2023(5) elLR(PAT) HC 297

Patna High Court CWJC No.6436 of 2017 dt.05-05-2023
10/11

d@ 43 SBD of 2011-12 faAid- 14.03.2013 & 'Tcpld gHE
J ddew & Risk and Cost R fa@fed (Rescined) fdamr S
g WY & Fdeb & @%g Contract & dfesd (Vi) (a) d-d
Earnest Money Deposit, Security Deposit @2 Performance
Guarantee 51 &% & AA-TYJ Al & o G Dbl
F IFH I PRAE B TR |

ICEINREIN ]
Sd/
R S

09. From the above discussions, we do not think that the
impugned order needs any interference if the petitioner has
failed to abide by the specific terms of agreement. The
respondent department rightly took the decision to terminate
the agreement existed into with the petitioner. Thus, the
petitioner has failed to make out any case so as to interfere with
the order dated 04.02.2016 passed by the Chief Engineer.

10. It is well settled principle of law that the
constitutional courts are expected to exercise restrain in
interfering with the administrative decisions and they ought not
to substitute their views substituting that of the administrative
authority.

11. In the light of aforementioned facts and
circumstances of the case, in our opinion, no illegality or
irregularity has been committed by the respondents in passing

the impugned order rescinding the contract and the reasons



2023(5) elLR(PAT) HC 297

Patna High Court CWJC No.6436 of 2017 dt.05-05-2023
11/11

assigned for the same are well justified, which do not require
interference by this Court.
12. Accordingly, this writ petition stands dismissed.

13. Pending application, if any, stands disposed of.

(P. B. Bajanthri, J)
( Arun Kumar Jha, J)
V.K.Pandey/-
AFR/NAFR AFR
CAV DATE 18.04.2023
Uploading Date 05.05.2023
Transmission Date N.A.




