2023(5) elLR(PAT) HC 246

IN THE HIGH COURT OF JUDICATURE AT PATNA
M/s M. K. Enterprises
Vs.
State of Bihar & Ors.
Civil Writ Jurisdiction Case No. 23948 of 2018
17.05.2023

(HONOURABLE MR. JUSTICE P. B. BAJANTHRI &
HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Issue for Consideration
*  Whether the District Magistrate had the jurisdiction or authority to

cancel the agreement?

*  Whether the cancellation violated the principles of natural justice?

Headnotes

Not providing opportunity to the petitioner before cancelling its contract
amounts to violation of the principles of natural justice as well as it smacks
of arbitrariness. On this account, the order dated 23.10.2018 of the District

Magistrate is bad in the eyes of law. (Para 15)

Contract was awarded by the Purchase Committee headed by the District
Magistrate, but nothing has been brought on record to show that the District

Magistrate was himself competent to cancel the contract. (Para 16)

At this point of time the scheme under which the petitioner was awarded the
contract has been closed and the official respondents are not in a position to
revive the contract entered into by the parties. It is proper and justified to
impose cost upon the official respondents which is quantified at

Rs.2,00,000/- (two lacs) to be paid to the petitioner. (Para 17)
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Order dated 23.10.2018 contained in Memo No. 262-1 whereby the District
Magistrate, Saharsa has cancelled the agreement dated 08.08.2017.
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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.23948 of 2018

M/s M. K. Enterprises, through its Proprietor Ashok Kumar Chopra, S/o
Mangal Singh, Resident of House No. 396, Sector- 37, Amarnagar, District-
Faridabad, State - Harayana -121003. Present Address- Exibhition Road
Crossing, Near R.k Bhattacharya Road, P.S - Kotwali, District and Town
Patna-800001

...... Petitioner/s
Versus

The State of Bihar through the Principal Secretary, Planning and
Development Department, Government of Bihar, Patna.

The Principal Secretary, Planning and Development Department,
Government of Bihar, Patna.

The Deputy Director, Planning and Development Department, Patna.
The District Magistrate, Saharsa.
The District Planning Officer, Saharsa.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr. Lal Babu Singh, Advocate
For the Respondent/s Mr. Deepak Sahay Jamuar, AC to AAG4

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
CAV JUDGMENT
(Per: HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Date : 17-05-2023

In compliance of the direction contained in the first
paragraph of the previous order dated 18.04.2023 by which the
Joint Registrar (List), Patna High Court, Patna, was directed to
initiate action against the officials who were all involved in not
listing this matter on that day in spite of specific order dated
04.04.2023 whereby the District Magistrate, Saharsa, was

directed to appear in person with complete record and to submit



2023(5) elLR(PAT) HC 246

Patna High Court CWJC No.23948 of 2018 dt.17-05-2023
2/24

action taken report on the next date of hearing, the Joint
Registrar (List) has submitted that the matter has been placed
before the learned Registrar General for necessary action in the
matter.

2. Under the circumstances, the learned Registrar
General is hereby directed to submit action taken report in the
matter within three months.

3. Heard learned counsel for the petitioner and learned
counsel for the respondents.

4. The present writ petition has been filed by the
petitioner, claiming the following reliefs :-

“(i) For quashing of the order dated 23.10.2018
contained in Memo No. 262-1 whereby and
whereunder the respondent no. 4, the District
Magistrate, Saharsa has cancelled the agreement
dated 08.08.2017.

(ii) For a direction to the respondents to extend the
agreement period so that the petitioner could
perform his contractual obligations as per
agreement.

(iii) For a direction to the respondents to provide
the petitioner the list of the places for installation
of the Solar Lights.

(iv) For a direction to the respondents not to act
upon the impugned order of cancellation of the
agreement dated 23.10.2018 contained in Memo
No. 262-1 as if it never existed.
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(v) For a declaration that -

(a) The impugned order dated 23.10.2018
contained in Memo No. 262-1 is without
Jjurisdiction and as such, is nullity in the eye
of law.

(b) The respondent District Magistrate has
absolutely no jurisdiction to cancel the
agreement.

(c) The respondent District Magistrate,
Saharsa was obliged only to consider the
grievance of the petitioner mentioned in the
writ petition vide CWJC No. 4239 of 2018
in the light of the order passed by this
Hon'ble Court dated 17.09.2018 and
cancellation of the agreement which was
never the issue in the said writ petition is
without jurisdiction and the impugned order
dated 23.10.2018 is designed to overreach
the order of the Hon'ble Court.

(d) The respondents cannot be allowed to
raise issue of rate after execution of the
agreement between the parties and the rate,
the terms and conditions of the agreement
are binding on the parties.

(e) No notice was served upon the petitioner
as to cancellation of the agreement and as
such, the impugned order dated 23.10.2018
is in violation of principles of natural
Jjustice and fair play.

(f) The impugned order dated 23.10.2018 is
arbitrary and malafide and designed to

frustrate the direction of this Hon'ble Court
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vide order dated 17.09.2018 passed in
CWJC No. 4239 of 2018.

(vi) For any other relief or consequential
reliefs to which the Petitioner may be found
entitled to in the facts and circumstances of

this case’”.

5. The short facts, according to the petitioner, are that
the respondents floated advertisement for supply and
installation of Solar Semi High Mast Street Lights (hereinafter
referred to as "Solar Lights") in 10 units in Sonbarsa, 9 units in
Patarghat, 9 units in Banma Ithari. Pursuant to the aforesaid
advertisement, the petitioner participated in the tender along
with other five bidders. Thereafter, on 03.07.2017 a meeting of
purchase committee /tender committee was held under the
Chairmanship of the respondent District Magistrate in which
the petitioner was qualified in technical bid and subsequently,
he was also qualified in financial bid and, accordingly, the
petitioner was selected for the work of installation of Solar
Lights as the petitioner has quoted the rate of Rs. 3,85,000/- per
unit which was found the lowest. Thereafter, vide letter no.842-
2 dated 08.08.2017, the respondent no. 5 has communicated the
petitioner that he has been selected for the aforesaid work and
directed the petitioner to enter into the agreement. Accordingly,

on 08.08.2017, agreement was executed between the petitioner
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and the respondent no. 5 for supply and installation of 28 Four
Arm Solar Semi High Mast Light in Saharsa at the rate of Rs.
3,85,000/- per unit. After execution of the agreement, the
petitioner gave orders for manufacturing and supply of raw
materials/equipments from Philips Company for Rs.
36,00,000/- (Thirty Six Lacs) for the present work. The
petitioner made request several times to the respondent District
Planning Officer orally as well as in writing to provide him the
list of places for installation of Solar Lights, but unfortunately,
the respondent failed to provide the list of places. In place of
providing list of places for installation of Solar Lights, the
respondent District Planning Officer sent a letter dated
06.02.2018 to the petitioner stating therein that an instruction in
this regard has been sought from the department and action
would be taken after obtaining such instruction from the
department. When the respondent failed to provide the list of
places for installation of Solar Lights, the petitioner was
constraint to file CWJC No. 4239 of 2018 in this High Court
and prayed for issuance of writ in the nature of mandamus
directing the Respondent No. 3 to provide list of places to
install Solar Semi High Mast Street Lights at District - Saharsa

for the reason an agreement to this effect has already been
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entered into between petitioner and respondent no. 3 way back
on and installation was only pending due to not providing such
list of places. Further for issuance of writ/writs in the nature of
mandamus to extend the agreement period for further three
months for the reason the time of agreement due the fault on
the part of the respondent no. 3. Also for the issuance of
writ/writs commanding the respondent authority in the
alternative to compensate this petitioner against the investment
and loss incurred due to not performing his work to the tune of
Rs. 36 Lacs suffered due to negligence of the respondents. The
aforesaid CWIJC No. 4239 of 2018 was disposed of vide order
dated 17.09.2018 by this Court with a liberty to the petitioner to
file a representation before the Respondent No. 2 (respondent
no.4 herein) regarding his grievances mentioned in the writ
petition within a period of two weeks and the respondent no. 2
was directed to dispose of the same by a reasoned and speaking
order within a period of four weeks thereafter. Thereafter, on
28.09.2018, the petitioner filed a representation before the
respondent no. 4 in the light of the aforesaid order dated
17.09.2018 and requested to direct the respondent District
Planning Officer to provide him the list of places for

installation of Solar Lights. The petitioner also requested to
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grant extension of time in the agreement. But unfortunately the
respondent  District  Magistrate  without taking into
consideration of the grievance of the petitioner mentioned in
the writ petition cancelled the agreement vide Memo No. 262-1
dated 23.10.2018 annexed as Annexure-9. Being aggrieved by
the action of the respondent authority, the petitioner filed the
present Writ.

6. The learned counsel for the petitioner submitted that
the aforesaid letter dated 23.10.2018 of the respondent District
Planning Officer is very unfortunate as once the agreement has
been executed between the parties, the only action for the
parties is to perform the contractual obligations as per
agreement and there is no occasion of seeking instruction after
execution of the agreement with regard to the terms and
conditions of the agreement. The learned counsel further
submitted that on account of non-providing of list of places for
installation of Solar Lights, the petitioner could not install the
Solar Lights as per agreement as the obligation of the petitioner
was completely depended upon the reciprocal obligation of the
respondents and without allocation and demarcation of the
places, the petitioner could not perform his contractual

obligations. In the meantime, the stipulated period for the work
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expired due to laches on part of the respondents. The learned
counsel further submitted that this Court while disposing of
CWIC No. 4239 of 2018 directed the petitioner to file
representation regarding his grievance mentioned in the writ
petition and the respondent District Magistrate was directed to
dispose of the representation regarding grievance of the
petitioner mentioned in the writ petition and as such, the
respondent no. 4 was only required to consider the grievance of
the petitioner mentioned in the writ petition, but unfortunately,
the respondent District Magistrate without any jurisdiction
cancelled the agreement which was absolutely no issue in the
writ petition. The learned counsel further submitted that the
respondent District Magistrate has no jurisdiction to cancel the
agreement as it was neither an issue in the writ petition vide
CWIJC No. 4239 of 2018 nor the District Magistrate has got
any jurisdiction to cancel the agreement. The District
Magistrate is not a party in the agreement nor the agreement
provides any power or jurisdiction to the District Magistrate to
cancel the agreement. The learned counsel further submitted
that no notice was given to the petitioner as to cancellation of
the agreement and as such, the cancellation of the agreement is

in violation of principles of natural justice and fair play. The



2023(5) elLR(PAT) HC 246

Patna High Court CWJC No.23948 of 2018 dt.17-05-2023
9/24

learned counsel further submitted that the order of cancellation
of agreement is malafide, arbitrary and designed to frustrate the
direction/order of this Court dated 17.09.2018 passed in CWIC
No. 4239 of 2018. The learned counsel further submitted that
the agreement was cancelled by the respondent District
Magistrate taking into consideration the rate of other districts in
connection with installation of Solar Lights. The ground of
cancellation of agreement is also arbitrary and malafide as the
respondents have not got any jurisdiction for taking into the
consideration the rate of other districts particularly in the
present circumstance when the rate is agreed by the parties
including the respondents and the agreement has already been
executed at that rate and after agreement the issue of rate
cannot be raised rather the rate agreed and mentioned in the
agreement is binding on the parties. The learned counsel further
submitted that the rate quoted by the petitioner was found to be
the lowest and most responsive and duly considered by the
purchasing committee/tender committee headed by the
respondent District Magistrate himself and thereafter, on that
rate the petitioner was selected and agreement was executed
and therefore, the rate agreed by the parties are binding on the

parties and the action of cancellation of the agreement on the
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ground of comparison of rate with other District is highly
arbitrary, unreasonable and without jurisdiction. The learned
counsel also submitted that the ground of cancellation of
agreement is beyond the terms and conditions of the agreement
and there is no provision in the agreement to justify the
cancellation of the agreement.

7. On the other hand, the learned counsel for the
respondents while justifying the action of the respondents
submitted that the petitioner has quoted higher rate for
supplying of Solar Lights while compared to other districts as in
other districts the rates were quoted at Rs.2,96,000/-,
Rs.2,73,000/- and Rs.1,74,000/- whereas the petitioner had
quoted the rate of Rs.3,85,000/- and for this reason, the
respondent-authority has cancelled the agreement only with
reference to Clause 7 of the N.I.T. Hence, no interference is
required by this Court in this matter.

8. Having considered the material available on record
and further considering the submissions of the parties, it is
admitted position that the parties have entered into the
agreement on 08.08.2017 for supply and installation of 28 Four
Arm Solar Semi High Mast Light in the district of Saharsa at the

rate of Rs.3,85,000/-per unit. Thereafter, it appears, the
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petitioner requested several times the authorities to provide him
the list of places for installation of Solar Lights. But, when the
respondent failed to provide the list of places, the petitioner
filed CWJC No. 4239 of 2018 in this High Court, which was
disposed of by this Court vide order dated 17.09.2018 with a
liberty to the petitioner to file a representation before the
Respondent No. 2 (respondent no.4 herein) regarding his
grievances mentioned in the writ petition within a period of two
weeks and the respondent no. 2 was directed to dispose of the
same by a reasoned and speaking order within a period of four
weeks thereafter. In terms of aforesaid liberty, the petitioner
filed a representation on 28.09.2018. But the respondent District
Magistrate rejected the representation of the petitioner and also
cancelled the agreement vide Memo No. 262-1 dated
23.10.2018. It is to be noted that the respondents should have
filed review petition, if their intention was to cancel the tender
and other proceedings. On the other hand, they have cancelled
the tender process abruptly.

9. On 18.04.2023, this Court has passed the following
orders :

“This matter was mentioned to be taken. Hence,
Court Master was asked to secure the file. Joint

Registrar (List), Patna High Court, Patna, is
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hereby directed to initiate action against the
officials who are all involved in not listing this
matter today in spite of specific order dated
04.04.2023 whereby the District Magistrate,
Saharsa, was directed to appear in person with
complete record. It is to be taken note of that
personal appearances matter is required to be
given priority in listing. Action taken shall be
reported on the next date of hearing.

02. Pursuant to the previous order dated
04.04.2023, Mr. Vaibhav Chaudhary, District
Magistrate, Saharsa, is present in the Court to
assist in the matter.

03. Prima facie, the petitioner has made out a
case. His work order has been cancelled after
execution of agreement only with reference to
Clause-7 of the Notice Inviting Tender (N.IT.)
read with the clause imposed in the agreement.
The sole reason for cancellation of work order in
the favour of the petitioner is that he has quoted
higher rate insofar as supplying of Solar Lights
while compared to other Districts. It is reliably
learned that in other district the rates were quoted
at Rs.2,96,000/-, Rs.2,73,000/- and Rs.1,74,000/-,
whereas the petitioner had quoted Rs. 3,85,000/-.
No doubt it is on a higher price, but at the same
time, in all fairness, the petitioner was a
successful bidder and agreement has been
executed. The concerned authority instead of
cancelling should have given a proposal for
supply of solar lights at par with other districts.

04. Learned counsel for the petitioner is hereby
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directed to get instruction from petitioner/his
client as to whether is he willing to supply Solar
Lights on par with other districts like at the rate
of Rs.2,96,000/- or not? Similarly, whether the
official-respondents could accommodate the
petitioner in supplying solar lights at the rate of
Rs.2,96,000/- on par with the similarly situated
districts, the successful bidder in another District
is stated to have supplied solar lights at the rate
of Rs.2,96,000/-.

05. We have also noticed that Annexure-9 annexed
with the writ petition is a document dated
23.10.2018, which bears the signature of District
Magistrate, Saharsha and it appears the order
contained in this document has been passed with
reference to Civil Writ Jurisdiction Case No. 4239
of 2018. Now certain documents have been placed
for perusal of this Court by the District
Magistrate, Saharsha, who has been directed to
appear in person and this document, which
contains the same order, has been signed by a
Committee  bearing ~members as  District
Magistrate, Deputy Development Commissioner
and District Programme Officer. But the contents
are all same. The District Magistrate, Saharsha,
is directed to verify this issue by filing a personal
affidavit and clarify prior to next date of hearing.
06. Re-list this matter on 02.05.2023.

07. It is made clear that no further time would be
granted as the matter is pending consideration for

last five years.”
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10. In terms of aforesaid order dated 18.04.2023, the
petitioner has filed a supplementary affidavit on 28.04.2023. In
paragraph nos. 3, 4 and 5 whereof, it has been stated as follows :

“3. That it is relevant to mention here that the
specifications of the materials and works are different
in each district for supply and installation of solar
lights. The specifications of the present work have
already been given in the agreement itself. The
petitioner quoted his rate at the rate of Rs. 3,85,000/-
per unit on the basis of the specifications of the work
which was agreed by the parties and accordingly the
agreement was executed. The rate may differ as per
specifications in different districts.

4. That however, the petitioner is ready to execute the
work at the rate of Rs. 2,96,000/- in terms of the
order passed by this Hon’ble Court on 18.04.2023
and in view of huge investment of the petitioner in the
present work.

5. That in the facts and circumstances and in terms of
the order dated 18.04.2023 of this Hon’ble Court the
petitioner is ready to execute the work at the rate of

Rs. 2,96,000/-"".

11. In terms of the aforesaid order, the District
Magistrate, Saharsa has also filed personal affidavit dated

29.04.2023. In para 4, it has been stated as follows :

“4. That in this regard it is stated that annexure no.
09 which was issued on dated 23.10.2018 signed by
District Magistrate, Saharsa with reference to

C.W.J.C No. 4239/2018 and similarly a document
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was produced for perusal of lordship by District
Magistrate Saharsa during hearing on 18/04/2023
bearing signature of the District Magistrate, Deputy
Development ~ Commissioner,  District  Planning
Olfficer Saharsa having the same contents. Here it is
humbly submitted that in official working process.
Letters or Orders are prepared in two heads namely
office Copy and Final Copy. Office copy is signed by
all the concerned officials and assistants, whereas
Final Copy is signed by the concerned Final
authority. The letter produced for perusal of the
lordship was the office copy having signature of the
District Magistrate, Deputy Development
Commissioner, District Planning Olfficer Saharsa.
Whereas document bearing single signature is Final
Copy which has signature of only one officer i.e.

District Magistrate, Saharsa”.

12. It appears that the petitioner is willing to supply
Solar Lights at the rate of Rs.2,96,000/- per unit. But the District
Magistrate, Saharsa, who was present before this Court on the
last occasion, submitted that the scheme for installation of solar
lights was closed by the State Government in the year 2020
itself, so it can not be possible to accommodate the petitioner in
supplying solar lights at the rate of Rs.2,96,000/-, since the
tender was floated under the Chief Minister Area Development
Scheme after the MLA of the Assembly concerned

recommended for installation of total 28 Four Arm Solar Lights.
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13. Having regard to the facts of the case, it is not in
dispute that the petitioner was successful bidder for installation
of Four Arm Solar Lights and was awarded the contract by the
District Magistrate of Saharsa district who chaired the purchase
committee meeting. Thereafter, the agreement was entered into
by the petitioner and the District Planning Officer and the said
agreement contained the stipulation that any dispute arising out
of the compliance of the terms of the agreement would be
settled before the District Magistrate-cum-Chairman, Purchase
Committee, Saharsa. Thereafter, some dispute arose over pricing
as it was found by the respondent authority that there was much
variance in the price of the solar light to be installed in different
districts. Prior to that, the petitioner moved before this Court by
filing CWJC No.4239 of 2018, which was disposed of vide
order dated 17.09.2018 directing that the petitioner might file a
representation before the respondent no.2 within a period of two
weeks from the date of the order and the respondent no.2 was
further directed to dispose of the same by a reasoned and
speaking order within a period of four weeks thereafter. It
further appears that the said writ petition was filed with a prayer
to direct the District Programme Officer, Saharsa to make

available the list of sites where the solar lights were to be
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installed. However, the District Magistrate, Saharsa recorded his
finding that there was much difference between the rates for
installation of solar lights in different districts and if the same
was allowed to the petitioner, it would cause heavy revenue loss
to the State. In these circumstances, the District Magistrate,
Saharsa proceeded to cancel the contract and rejected the
representation of the petitioner.

14. Perusal of the order dated 23.10.2018 makes it
amply clear that the petitioner was not afforded any opportunity
of hearing prior to cancellation of its contract since the
petitioner made representation regarding providing it with sites
for installation of solar lights as is apparent from the first
paragraph of the order dated 23.10.2018 which is reproduced

below for reference.

STHTERVIC, Rl

(Rt Ao 1 FrIerd, Fev)
SN

Wodho FeX WISolel, Toffeyd A€, Ul gRI AFFNE Sod
<™ § CWIC No. 4239/2018 aiRgel fbam man| de amfeer &
el gR1 IRy fRm mn B fF gt wd Rien e
USRI, FEREl & aig Wifed UeRRAMT & MR W en A
TSI, WERN @l IR §ig gl WleR Eie disc JiftremH 2 T
Al P G U HRH &g R R S |

A S Rerd §R1 Sad Re afHes &1 e axd g
fedies 25.09.2018 @1 frmifha areer wiRa fosar mar &:-

Accordingly, it is directed that the petitioner may file
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a representation before the respondent no. 2 within a period
of two weeks from today and the respondent no. 2 shall
dispose of the same by a reasoned and speaking order within
a period of four weeks thereafter.

The writ petition is disposed of on the aforesaid
terms.

ST QY F AU § W gk AT S W@ 2|

g fAues st 99 e & gRI, IR 4 ael |eR ¥
AEe ARSI &Y P TS IgYNN F I N fFie  20.05.2017 H
e oM@ @t 81 @ 03.07.2017 & ffde @1 fFwes &
T, R Wodko FRUEO, Wolifded Js, Ued & & Al O-
385000/~ (¥ o TR &9IR) =g=ad grn | e # <gwom R
89 & YR R s 08.08.2017 & THodho IexUEoIS], TwoilfagH
S, TS & T THIRAM B 1| W] bRy Frid T g |

FERE 7 89 & @ o g1 5 I9e R & @R
gig g Wk e dlSe &1 X JoRR Ot H§ #10-296663 /- (X o
fara sk B: O fRRW8), R (WeT) § 272000/~ (A ARG TETR
E9R) wo Ud WARNR ffem & 171954/- (W oG UhewR &R A St
dige) o fEiRa 8| efd Fevwn § ~gFeH X A 0-385000/- (A
g UIRT §9R) ORI | fAftE Rtem & & § e oWk &
PHRY gy Aed Ao @ fdee fQvET, fER ded & umie 1044-2/
oo fadid 17.10.2017 IRT AFGEH HI AR & TR | 3 0F B
gl GHodho Fex URRoiel, Uaende™ AU, U @ W g @t Wi
Toga R § AR o T B & SR STiERTER & WK 9
yFis 1161-2 / oo fReie 20.11.2017 ¥ g: ARl @/
T |

T T WOPH0 T UEolS, TaeifEasE €, Uedl gRI AR
I8 ael AeR Ige dlse AMOTT g Fafa el o g @ AR B
SR W, N ddy § I we 1214-2 / oo i 30.11.2017
SR 9§ ArfeRE AW 9, et g & W qd § o favm @
qift TR ArfesE FEt g3 @ Ul Wodho TR GRS, Ugoiave IS,
U B & e |

g uwie 36-1 fie  06.02.2018 w  86-1 R
13.03.2018 FRI AFiGe™ &g 9 0 <@, doF @ faemy fvm @
TIRA b T |

I 0§ fdeg favm, 8RR gem &t fAes 19.02.2018 wd
20.02.2018 @ IWd &N USHIRAl @t dob A o W™ ol &
ITIR SR Tic ke & UK Fdeft Ao R R HRAS
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IR @R @ e A m |

fum & At R ArfeeE § dgem wRm, e W fAew
fowr, fER de & oA 1088 faAiws 06.03.2018 N1 Jferd fwan
T fh fawrie gmie 1929 i 20.04.2015 & gR1 frila fAder &
Mcles ¥ PpRaE & S| Sad I H 3 el W@ 59 Rl & &R A
e & ey § omferd SRR wRas & ey H Rfay e 78 &t
Lo

e g7 R R e § R fymar & 9y § Ry W
T 89 & BRU g4 9w 80-1/ R1.A. fHie 13.03.2018 gRT U<
qrieeE P AN P R S Ty emr # |

39§19 ToUoS-4 gRT CWJC No0.4239/2018 TiRaet 8 @t
Lo & T U@ TN Jefed SOF aRaet e @1 e gre ger |

OFg 9 e § gFen REREH 8M F BRU IR
PRI AT & |

SR dedl § W 2 5 9o fftedn & aR g ae
HeR e ose @t fraa sRR e § Ho -296663 /- (@ oG
famd &R B: O RR¥8), R (WeT) § 272000/~ (Y ARG TR
E9R) wo Ud WARNR ffem & 171954/- (W oG UhewR &R A St
) Ho 8| o dho FTEXUROS TOAeE e, TSl gRI Texdl forel
& foly oG R H0-385000/- (FH oK@ TaR{t &9IR) Wo B T YBR
T et @ o el & R § Pt e 81 39 Rafy & wowko
YOS (aeifeeE A€, TS gRT Rgd &R W IR d8 dlel AR
e e H9 4 78 WM R IoRE P EM M o' @R Rk
IFAEA & Irged Wt A& B den wiiwy # Rt sftefdd @ sreR
S Whdl 8| Wodbo FeX WSO, Teifaee s, Yed & T fHiw
08.08.2017 @ fwifed va=r=mr ¥ gaenfad 8 5 TR &
AP H I fRaRl w1 Fuer e & Jwel A S |
fafe el o Fe=a &g g & N Fmt fFa 8H & BRO
TR H aftfa ordf & oTells § W oo greRURON, TOlifeTE IS,
e U@ e do T weiteRt , 9ERd & §9 fa|ie 08.08.2017 @
fefed ThRRAT Bl RE A I & G W odho STERUISOIS GOt
IS, U GRT URA 3TeH & WIReT fohar Sl 2 |

@ I et B & o |

go /-
e gatferenrRt
e
fedim: 23/10/18
s 262-1/ 5.4
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gicifelfd:-Glodho  SexUIEoSl  Gasiiided €, g ol Jaef

afSa |
il o~ Rien Ao UefeRl, WER™ #1 PR BRAS g
o ofvd |
gt - & Ao wefitent, PRt gHed, WeRs @l
Jgaed i |
yfafeld - e AR, doF o A f@vr, RER geTr &
el Ufee |
go /-
INSIRECIECAN]
e
femi: 22/10/18

15. Not providing opportunity to the petitioner before
cancelling its contract amounts to violation of the principles of
natural justice as well as it smacks of arbitrariness. The Hon’ble
Apex Court in the case of UMC Technologies (P) Ltd. v. Food
Corpn. of India, (2021) 2 SCC 551, in paragraph 13, held as
under :

“13. At the outset, it must be noted that it is the
first principle of civilised jurisprudence that a
person against whom any action is sought to be
taken or whose right or interests are being affected
should be given a reasonable opportunity to defend
himself. The basic principle of natural justice is
that before adjudication starts, the authority
concerned should give to the affected party a
notice of the case against him so that he can
defend himself. Such notice should be adequate
and the grounds necessitating action and the

penalty/action proposed should be mentioned



2023(5) elLR(PAT) HC 246

Patna High Court CWJC No.23948 of 2018 dt.17-05-2023
21/24

specifically and unambiguously. An  order
travelling beyond the bounds of notice is
impermissible and without jurisdiction to that
extent. This Court in Nasir Ahmad v. Custodian
General, Evacuee Property [Nasir Ahmad v.
Custodian General, Evacuee Property, (1980) 3
SCC 1] has held that it is essential for the notice to
specify the particular grounds on the basis of
which an action is proposed to be taken so as to
enable the noticee to answer the case against him.
If these conditions are not satisfied, the person
cannot be said to have been granted any

reasonable opportunity of being heard”.

On this account, the order dated 23.10.2018 of the
District Magistrate, Saharsa is bad in the eyes of law.

16. There is another aspect of the matter which is
whether the District Magistrate has got power to cancel the
agreement. Admittedly, the contract was awarded by the
Purchase Committee headed by the District Magistrate, but
nothing has been brought on record to show that the District
Magistrate was himself competent to cancel the contract. During
the course of hearing, certain documents were produced from
the official file which shows the another document dated
23.10.2018, having same contents as Annexure-9, was having

signatures of the District Magistrate, Deputy Development
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Commissioner and the District Planning Officer, Saharsa. By
filing his personal affidavit, the District Magistrate, Saharsa has
tried to pass the preparation of two documents bearing different
signatures in the official working process submitting that letters
or orders are prepared in two heads namely, office copy and
final copy. Office copy is signed by all the concerned officials
and assistants whereas the final copy is signed by the concerned
final authority and in this manner discrepancy has been tried to
be explained. If this reasoning of the District Magistrate is to be
accepted, there must be mentioning of this fact that the office
copy was signed by the three officials whereas the final copy
was signed by the final authority, in the present case, the District
Magistrate. No such explanation is forthcoming. However, this
discrepancy is not of our concern for the present since we are
dealing with the issue whether the District Magistrate has
competence to cancel the contract. No doubt the clause of the
contract provides for settlement of dispute by the District
Magistrate as the Chairman of the Purchase Committee, but the
present case is not for the resolution of any dispute by the
settlement authority, rather it is cancellation of contract and if
the contract was awarded by the district purchase committee, it

ought to be cancelled by the same committee in absence of any
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specific provision to this effect. But in no way, the District
Magistrate was empowered to cancel the contract.

On both the counts, the order dated 23.10.2018 is not
sustainable.

17. However, as already discussed, at this point of time
the scheme under which the petitioner was awarded the contract
has been closed and the official respondents are not in a position
to revive the contract entered into by the parties. So, no useful
purpose would be served even if the order dated 23.10.2018 is
set aside. At the same time, the respondent no.4 by arbitrary and
illegal act forced the petitioner in such a hapless condition that
he has no option but to approach this Court for redressal of his
grievance on two occasions. Under these circumstances, it is
proper and justified to impose cost upon the official respondents
which is quantified at Rs.2,00,000/- (two lacs) to be paid to the
petitioner within a period of three months from today, failing
which further cost quantified at Rs.1,00,000/- (one lac) will be
paid by the respondent no.4 to the petitioner. Imposition of cost
is warranted for the reasons that the petitioner was successful
bidders, agreement was executed, the petitioner had invested on
materials and he was compelled to file two writ petitions.

18. With the aforesaid observations and directions, this
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writ petition stands disposed of.

(P. B. Bajanthri, J)
( Arun Kumar Jha, J)
V.K.Pandey/-
AFR/NAFR AFR
CAV DATE 02.05.2023
Uploading Date 17.05.2023
Transmission Date N.A




