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- ELECTION COMMISSION OF INDIA
i ' s ' , ..‘.' . - ' .

STATE OF HARYANA
April 25, 1934 P FT

tY.V- CANDRACHUD, C.J., V.D. TULZAPURKAR, R.S. PaTiak,
’ -D.P. MADON AND M.P. THAKKAR, 11]

]

. Practice & Procedure—Passing of Ex-parte orders; by the Courts as sought
for by the parties when they give prior intimarion of the prcposed proceedings to thé
pposite side without much inc lence or prejudice disapproy ed, o

Constitition of India 1950 Article 136—Interference by the Supréme Court
against an ad interim order passed by the High Court. ;

To fill in the vacancy arising from the setting asids of the clection of
the returned candidate from the §9-Taoru “Assembly Constitaency in
Haryana, by the Suprems Coutt, the sppellant Commission sent ‘a message
and programme on April 6, 1984 to the Chief Electoral Officer for the State
of Haryana, According to that programme, the notification under section
150 of the Rcpresestation of the People Act, 1951 was to be issued on
April 18, 1984, the Jast date for filing pominations was April 25, 1984 while
the date of poll was May 20, 1984 The Election Commission fized 22
identical programme for Blling 23 other vacancics in the logislntive assem®
blics of Andhra Pradesh, Karnatuka and Wost Bengal, Oa April 7, 1984

the Election Commission was requested by the Haryana Government. 10

hold ths proposed by-election alongwith the general clections to the Lok
“Subba, due later in the ycar. On Aprit 11, 1984, tha Chief Secretary wroto
8 letter 1o ths Election Cow nissioner renewing the request to defer the by-

clection.  On Apsil 12, 1984 the Blection Commissioner informed (B8

Chicl Election Officers by a tefex message that it had decided to adbera 19

the- programme of by-elections (o ull the 24 constituencics and copics of

notifications to be published on April 18, 1984 were sent to the Chief
Elcciorul Officer, Harysna. A Press not was issued lo that_effeet aftes
informing all the politicat parties. - : *

The Chief Secretary, Haryana met the Chief Elcction Commissioné!

on »Apvil 14, 1984 and cxplained to bim personally why it was peithel
advisable nor possible to hold the by-clcction lo the Tyoru ¥eat us Propdd

-9

by the lalter, Os April 16, 1984, the Chicl Secretary wrote a letst

relterating the view of the Government to ths Chief Election Commissioo®ts
On April 17, 1984, the Chief Commissioner replicd 1o the letter of Ap
16, 1984 by suying that the Commission had taken the decision to b
the by-election ufter tuking the Punjub situstion and taking into wmmmuﬁ:
all Tuctors including the fact of non fuct that the political . parties werd

f
opposed 10 the proposed byclection. Oa the same day the Governmest &

Hatyana filed & writ patition in the High Court of Puajub and H‘"y’::
and obtuined 8o ex parte order staying the issuance and publication of t
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bj; the Election Commission under ss. 30, 56 and 150 of the

o off n
nﬁuﬁ“‘n';“on-or the People Act, 1951. Hence (be appeal by special

:::1 of the Coythe

Allowing the appeal, the Court.

HELD H U’en; Majorify}

.

% ,pg‘r-c‘handracfu.-r{ Cd. _ » : %

¥ 5 -

{;1. The widely prevalcat practice of partices oblaining ex parte
aidess when they con give prior intimation of the praposed procecdings to
the oppoSite side, without much inconveaience or pr‘e{udice bas often been
disapproved by this Court. Wheo the public authorities do so it is all the
orc opéh 10 disapprobation. [561D-E] .

1:2, The Governmeot of Haryana obtained an ex.parte order

[rom the High Court when it could casily have given prior intimation of

* e intended proceedings to the Election Commission of India.  The letter
is constitotionally identifiuble, convenicntly accessible and easily available

for being contacted on the most modern systems of commuaication. The

Election Commission of India, too.rusbed to this Court oo the I18ih without

iforming the Government of Hiryana that it proposes to challenge the

erder of the Hagh Court and to ask for stay of that order. The Govern-

ment of Huaryuana is also identifiablo and accessible with the same amount

ofcase.  Were it ot for the fact that this matter brooked no delay the
Supreme Court would huve hesitated to pass any interim order without the
appellant giving prior intimation of lts proposed action to the respordeat.

1:3. Despite the guideline indicated by the Supreme Court in ths -
West Beogal poll case, 4.X Af. Hassan Uzzanian ¥. Union of India, [1982] -

Zs.qg. 218, regurdiag the passing ‘of orders by the High Courts in
;'-‘ﬂmeof their writ jurisdiction, the iigh Court of Punjub & Haryana
o from showing any reluctance to  interfere  with. the programme

£ Proposed election, the High Court has only too readily passed the -
order which would have had the effect of postponing the ¢lection

nieripy

obfiely. Considering that the elcction process was just round the

xu:;_-, the High Court ought not to have intorfered with it. Tha noo-
ums e passed by it affords no assistance on the question whether
vereusceptional circumsiazces to justify that order. [5624-C]

h‘.“;- The Governmeat of Haryana Is undoubtedly in tho bes.t‘ position
Badey ¥ the situation of law and order in areas within its jurisdictioa and
' control. But the ultimato decision 88 to whether it is possible

o expedi & e
vilg oS0t 10 Bold th elections al any given point of (ime must rest

the L.t :
Yaldyyy an, Election Commission. Arbitrariness and mala fules destroy the |

lucm: cflicacy of ult orders passed by public suthacitieg. I¢ is there-
Hlay g 'Y that on an lssuo fike the present, which conceras s situation
fe o, 2/9er, the Eliction Cormmisslon must consider the views of the
ing g ;"N and a1l other concerned bodies of autboritics before

the conclusion that thery is hy vbjeciion to the bvld‘iﬂg of the.

i -

[561E-G] "
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A elections at this point of time. Hence the Eleztion Com nissisg .
its decision ufter bedring in mind the pros and cons of the whote g,
It had the data before it. It canaot be assumed that jt turned 5 U itioy

’ 3 a » bl. 1]
. : toit. In these circumstanzes, it was not in the power of oy ind gy,

2 S High
. to decids whether the law and order situtlion in the Siate ot Punja‘b:uu-t_
Fa ‘ Haryana is such as net to wircant or pecmit the holding of ty b)’-elm-m .
* lag,

B, 1t is precisely in a situatioa like this that the ratio of (h; Weir, Bey
case would upoly ia its full rigor. [562B-f1, 563A-B] 4ol Pl

’ 3:1. Howcver, it would be open to the Chief Electioy Commu;sign,
to review his decision as 1o the exp:dieacy of hao'ding the poll o t:'
39 ' notified date, In Ffact, not oaly would it be op:n to him 1o recotaider hi; ¢
S decision 1o hold the pall as notified, it is plainly his duly an] obligatigy %
- c . keep the situation under constant scrutiny so as to adjust the decision 1p ths
. realities of the situation.” All the facts and (_:Trcum:.mnces, past and present,
which kcar upon the question of the advisability of holdiag the poll on the
notified date have to be taken into account and  Kept under vigil, That s 1o
cohticuing process which can only cease after the poll is sheld. Uatil then,
the Election Commission has the locus, for good reaons,p to allerins |
decision The law and order siluation in the State, or in agy art ofit, ot

.

.lj D ina nei_hbouring State, is a consideration of vital importance for deciding

v the question of cxpediency or pasubility of ho'ding an cl:cli‘on at anyparti-

[T cular point of jime. IM he considers it necessary, he shous!d held fucther -
“ discussions  with the Chicf Electoral Officer of Huryans 2nd consult, ome

again, leaders of the various political pirties on the question whether it I
B, 5 feasible to hold the poll on ths due date. On un important issue such 2
; bz bolding of a0 ‘clzction, which is of gre.t aad immediste concern to th
E- eotirs politicst community, there can be no qu:stion of any pablie officid
sianding on prestige, an apprcheasion which was faratly projecied in (e
State's argumeats. A sense of realisni, objuectively and poxatignment amust
g inform the decision of the clection Commission +n that issue. [363D-H

Mohd. Yunns Saleem v. Shiv Knmar Shaseri. [1974] 3 S.CR. T3 @
F 743—44; followed, : 5
332, Indecd, every citizen of this ouatry who has some d‘?'“:dr
political awyreness, would have a fair ides of tho. sityitiva in Puﬂl‘b:m_
its impact on the even flow of life in-tho necighbouring State of- I[m: wi
i But the circumatance that 1he High Court has the knowlcdge of 8 f'"l;mxitr
hot justify the substiiution by it of its own opinion for 1bat uf 49 “u-imlioﬂ-
P G %Y appointed foru spociic purpose by ths faw and:the COUJ"WHW
" Diflereat peopls bold diffcreat views on public issucs, which are s gblic
divergent. Even the Judges. A Judgo is entitled 1o bis viows @ Fop,
issucs byt he gannot project hia personal views on the decision ofa 4 et
like the situatioy of law and order in & particular #rea ai 8 I”"““‘mmr jsa! of
of tima g,

i i
; o @ 4nd hold that the Eleciion Commission is in srror in its 897
y Sk that situatien. [$64D.F]

‘ Fer Thakiar, 1. {Contra) 1
o 0V -

d
The cauct pasameters of the decision ln Hassa n's €350 ab

. .)
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- be known:till the judgmeal. containing reisons is born, As on

g0 onc £an predict what exactly will be decided by the Courtin

2 = d
© qdd? ¢ case WhEn the Judgment eventually comes to be proonounced

moke 3 BUess :'abuut 1_he colour or shade of the eyes of a child
\ich is yet 19 be born ?‘). l}m it can be rcaspnably said that Hassan's case”
B ot enjoin that an interim order of such’a pature can never be passed
do’”,ﬂunzion_ If that were oot so. the court would not have said (1)
fo M{S" minence of electoral process is & factor which must guide and govern
{hat 1m ders (meening thereby that while such order-scan be passed’
bis factor must be accorded due consideration) and (2) that “more
imminent such process, the greater qught to be the reluctance of the High
Court to do enything or direct anything to be done which will posipope that
process indefinitely”’ (nhich means it must be don: only with rcluctanze
when clections ere imminent).  In other words the power must be exercised
m,i,;g]y (with rcluctance) particularly when the order would be to postpons
the installation of a. demozratically elected popular Government. These
observations were made by the Court i3 Hassen's case in the context of the
cxpity of the term  of legislaiure as eavisioned by Article 172 of the

Constitution of India and consuguential general clections for such legislature -

#s is evident from the ellusion to ““immincace of elections™ and “indcfinite
postponerncnt  of clections to legislative todies which are the essence of

“democratic functions of the Constitution.”” This must be so _because the

legislature would stapd dissolved en the expiry of the term, and & new legisla-
ture has to be elected. Xt isin this context (presumably) that a reference is
wade to “imminzace of electioas”. [567D-E-H; S68A-F] , ‘

For a By.gection like the present one, to fill & sipgle vacancy . there
€ be no question of “imminence” or “indifinite postponcment of elections”
“h_“'h would stall the installation of a democraticaily elected government.
Lis obody’s case that the party position®was such that the result of the
"mloq to this yacant seat would have tilted the majority one way or other.
No oblique motive has cven been hinted at.  The High Court was therefore

%ot wojustified in procecding on the assumption that it had such a power.

. [s68F.G]

faced :}: High Court cannot be fuulted for passing the impugned orfie':
Court h‘{ld Was by an unpreccdented situation like the j.!ur':'se'{lt. If the Higl
to ap not grunted the order and thy Election Commission had not chosen
Pear on or before April 18, 1984 the High Court would have perhaps
:hpo.\:...”,_.“ to pass any other order, whatover be the justification fur
Coyry w’u electoral-process™ would havs actually commenced. The High
:“ upmna-f‘.xcic satisfied that the Election Commission had fmfedl.t?
Account vital matters, appeared to have acted on nop-cansequentia
?wd““"’“sr ond had geted n’rbl;::arily in wraing down (he request of the
Ceur wov“mmm‘ 0s alsa the Chief Election Officer of Haryand. The High
- th“’f""“ cotitled tq grant a stay. [$69A-B]
c‘:‘h!‘l’isu?um" Court in exercise of the jurisdiction under :’frti:l.u 136dor
ed 1o Wion of Tndia should mot Iaterfere with the ad-interim orcer

Bleg 5 the Hi i tion. On the one hand the

tion gh Court in such a fact situa Ptz anigl

™ U tegards the bonafide appreheasion pertaining to the Tife and
~

s
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security of the Natiopal Ieaders. who might . address public mectmgs,
the Candidates the officers engaged in clection work, and the voters. Thq
danger was further aggrevated in the face cf open threats held but to the lives
of the National leaders of different political parties, What is more, the Elec-
tion Commission has shown total unawaréness of the circumstance that public
meetings were prohibited under s. 144 of the Cr. P. C. in the constitutency
" going to the polls. 'On the other hand the only consequence of granting a stay
would have been to postpone the election programme by a few days in the

. event of the Election Commission commission not choosing to appear dn the
. Court ({o show cause why the ad-interim order should-not be made absolute)

on or bafore April 18, 1984 which.was the scheduled date for issuance of the

notificatjon announciag -the election programme. The Election Commission .
" conld have appeared befo.e the High Court and got the stay vacated in time
- instead of approaching this Court by way of the present appeal by Special
‘Leave. The Election Commission conld not have failed %o refraise that no

serious consequence would have flowed from the impugned order even if stay
was vacated, not immediately, but a few days later, for, it was only a by-

. election to one single seat of no siguificance which wounld not have resulted

in postponement of the installation of an elected government, Worse come to
worse, the by-election could not have beea held along with by-elections in

other states on the.‘same day’. [S69B-G] . - )

-» P
"More 5o when the Blection Commission has not been able to show
what possible detriment would have been suffered if the by-election could not
have been so held on that particular day. How “and by what process of ratio-
cination did the Election Commission convinced itself that free elections
could be held in a situation where the candidates would consider it hazardous.
to contest or to-indulge in election propoganda, and cven voters would be

afraid to vote, even to thig court, [569G-H, 570A]

It is no doubt tfrue that theorctically the Election - Commission can
still postpone the' polling, if it is so minded. Hut the Court should not
remain a passive spectator in this extraordinary sitsation and leave the-
Nat:on to the mercy of an individual, however high be his office, when it 1
" evident that he has seciuded himself in his ivory tower and has shat his cye
{0 the realities of the s,1tua210n and closéd his mind to the fsrogmsns of this
matter, The Court can certainly satisfy itself whether the Election CommiS-

“sioner had kept his eyes, ears and mind open, and whether he was able t0

show that all relevant factors including the consideratioa as to what adyaD-
tage was to be secured as against the risk to be faces, entered into his
reckoningg I this is not shown to bave been done, as'in the present case;
bis decision is vitiated and the Court neéd noi' feel helpless. The High
Court was therefore fully Jusnﬁed in passing the impugned order, and the
Supreme Court should not upture it. [S'llB D] :

CIVIL APPELLAT JUR[SDECTION : Civil Appeal No. 2182 of 1984,

- Appeal by Special leave from the ]ndgment“and Order daied

the 17th April, 1984 of the Punjab and Hatyane High Court in W.P.
- Nov Nil of 1984

1984(4) elLR(PAT) SC 1
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“'§.S. Ray and Krishnamurthi Swami for the Appel]aﬁt.

K.G. Bhagat Addl. Sol. General, 4.X. Sen, H.B. Singh Addocate
of Harayana A. Subbha Rao, CV. and R.N. Poddar, for Respondent o
General, ,

. The follov{ring Judgments were 'delivered ‘

1984(4) elLR(PAT) SC 1

CHANDRACHUD C1 We. had passed an mterlm order on April ‘

18, suspending the operation of the order passed by the. High Court '

of Punjab & Haryana, on April 17, 1984, The High Court, by its

aforesaid order; had stayed the issuance and publication Of the |
- notifications by the Election Co mmission of India under sections 30,

- 56 and -150 of the Representation of People Act, 1951. We had
* directed that the special leave petition should be listed before us.

the next day for considering whether the interim order should be
confirmed. .

£

On February 28, 1984, this Court gavea _]udgment in Civil
Appeal No. 5501 of 1983 setting aside the election of the returned
candidate from the 59-Taoru Assembly Constituency in Haryana.
As a result 'of that judgment, a vacancy arose.in the.Legislative
Assembly of the State of Haryana from that Constituency. On April
6, 1984, the Election Commission of India sent a message to the Chief
Secretary, Haryana, who is the Chief Electoral Officer for the State

of Haryana, informing him that the Comimission had fixed a certain

-programme for holding the by-election to the Taoru Constituency.

- According to that programme, the notification under section 150 of

the: Representation of the People Act, 1951, *was to be issued on

~ April 18, 1984, the last date for filing nominations is April 25,1984,

while the date of poll is May 20, 1984. The Election Commiission
fixed an identical programme for filling 23 other vacancies-in the
legislative assemblies of Andhra “Pradesh, Karnataka and West

‘ Bengal

On April 7, 1984, the Election Commission receivad a telex
message from the Chief Secretary, Government of Haryana, convey-

ing the request of the Haryana Government that the proposed by-

election should be held along with the general elections to the Lok .
Sabha which are’due later this year. On April! 11, 1984, the Chief

Secretary wrote a letter to the Chief Electjon Commlssmner renew-

. ing-the aforesaid request for two reasons ;
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A (1) The next general election to the Haryana\Vldhan Sabha
L8 due in May, 1987 and since the Taoru vacancy had
" obeurred recent]y on February 28, 1984, there was no
1mmed1date necessity to fill 1t and
© (2) deferring the by-tlection wou]d save time, labour and < 7_'

B . expense.

" On April IZ 1984, the Election Commission informed the
‘Chief Electoral Officers by a telex méssage that it had decided to ?
adhere to the programme of by-elect:on to 24 vacancies in their ‘
-respective jurisdictions. The telex message ‘mentioned specifically
- € . that the Commission had taken into consideration the replies receiv-

" ed by it from various State Government and their Chief Electoral
Ofﬁcers on the question of holding the elections as proposed On W
the same date ie. April 12, 1984 copies of notifications tobe -
pnbhshed on Aprll 18, 1984 in the Haryana Gazette were sent to

the ‘Chief Electoral Officer of Haryana. By a separate ¢ommunica-

.tion of the same date,~the- Commission informed all ‘the political
parties about the programme fixed by it for holdmg the by-elections.

A press note was also issued to the same effect-on the same date,

The Chief Secretary, Haryana, met the Chief Election Com-
missioner on April 14 and explained to him' personally why it was ; _
. neither advisable nor possible to hold the by-election to the Taoru
seat as proposed by the latter. On April 16, the Chief Secretary

. wrote a letter to the Chief Election Commissioner reiterating the
view of his Governnient. He added in that letter that it would not
be possible to hold the election during the proposed period because,

’ F the neighbouring. State of Punjab was going through a  serious
problem of law and order, that there"was a dispute regarding
territorial adjustment and division of waters between the State of
Haryana and the Akali Party in Punjab, that the said dispute was

~ uled by the Akali Party for’ stepping up terrorist activities, that the
terrorists had attacked persons occupying high. pubhc offices, that
there was a serious threat to the lives of many lmportant persons in
Haryana, that public meetings had been banned by the District Magis- -
trate under $éction 144 of the Criminal Procedure Code and that the
‘situation in the State was such that it would not be possible to hold . 1

CE

S

_ public meetings for election purposes, for a few months. On April
H - 17, the Chief Election Commissioner replied to the Chief Secretary’s .

: letter. of April 16 by saying that the Commission had taken the

decision to hold the by-election afier taking into consideration al]

. : :
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factors, that it was not clear how the Constituency of Taoru in
‘Gurgaon, which is about 35 kilometers from Delhi, and which is

quite far away from Punjab” would have any fall-out of the Punjab

situation and that the political parties” who were duly informed of
the proposed election programme had not opposed the holding of

" By election at this point of time.” On the same dafe that the Chief

El_ectidn Commissioner wrote the aforesaid letter, the Government
of Haryana filed a writ petition in the High Court of Punjab and

- Haryana and obtained an e¢x-parte order, whlch is lmpugned in this
N specna] leave petition.

We passed the mterini order on April 18 after hearing a fairly
long and exhaustive argument from Shri Siddhartha Shankar Ray

+ who appeared on behalf of the appellant, the Election Commission of
India, and the learned Additional Solicitor General whoappeared on -

behalf of . tespondent, the ‘State of Haryana’ We heard further argu-

. ments of the parties on the 19th, Shrj Asoke Sen appearing for the
 respondent, Since thé matter raises questiofis of gemeral public
© impartance, we grant spcclal leave to appeal to the petitioner.

We often express our disapproval of the widely prevalent

- practice of parties obtaining ex parte orders when they can give prior

intimation of the proposed proceedings to the opposite side, without
- piuch inconvenience or prejudice. When the public authorities do

- ‘80, it is all-the more open to disapprobation.’ But here, the parties
“ have taken a tooth for ‘a tooth. The Government of Haryana
- obfained an ex parte order from the High Court when it could easily

hiave been given prior intimation of the intended proceeding to the -

' Electiqn‘Cdmmission of India. The latter is constitutionally identifi-

- able, conveniently accessible and easily available for being contacted
“ on- the most modern systems of communication. The Election
* Commission of India, too, rushed to this Court on the 18th without

informing the Government of Haryana that it proposes to challenge

the order of the Highi Court and to ask for stay of that order. The
-Government of Haryana is also.identifiable "and accessible with the
-sdme amount of case, We do hope ' that the smaller litigants will
‘not form the belief that the bigger ones can get away with such

" 'lapses. Were it not for the fact that this matter brooked no delay,
- 'we would have hesitated to pass any interim brder withiout the
~ appellant giving prlor mt:mauon of ifs proposed action. to the
- i‘eSpondent A :

As stated earllcr notlﬁcatlons setting the e]ectlon process in

.~ motion were to be issued on April 18: One day before that, the State -

1984(4) elLR(PAT) SC 1
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Government approached the High Court in a hurry, asking it to stay
the election progess, which the Hign Court-has done. This Court
held in the West Bengal poll case, W.K. M. Hassan Uzzaman'y. Union

- of {nd:‘a,(l) that the imminence of the electoral process is an important .
“factor which must guide and govern jthe passing of orders in the
-exercise of the High Court’s writ jurisdiction and that, the more
imminent such process, the greater ought to be the reluctance of the
High Court to take any step which will result . in the postponement ¥
of the elections. We regret to find that far from showing any reluc-
tance to interfere with the programme of the proposed election, the
High Court has only too readily passed thé interim order which |

would hajée had the effect of postponing the election indefinitely,
Considering that the ¢lection process was just round the corner, the

High Court ought not to have interfered with it. The non-speaking
order passed.by it ‘affords fio assitance on the question whether there
were exceptional circumstances to justify that order.” . -

. The fact that the election process was imminent isonly one
- reason’ for our saying that the High Court should Have refused its
assistance in the matter. The other reason for the view which we
are taking is provided by the very nature of the controversy which
is involved herein. - The difference between the Government of
Haryana and the Chief Election Gommission centres round the
question as'to whether the position of law and order in the State of
Haryanais such as to make it inexpedient or undesirable to hold »
. the proposed by-election af this point of time. The Government of
~ Haryana is undoubtedly in the best position to assess the situation
‘of 1aw and order in areas within its jurisdiction and under its control.
But the ultimate decision as to whether it is possible and expedient
- Yo hold the &lections atany given point of time must rest with the
* Election Commission. It is nat suggested that the Election Commis- ‘
sion can exercise its discretion in an arbitrary or mala fide manner. ,
. Arbitrariness and mala fide destory the validity and efficacy ofall -
-~ orders passed by public authorities. It is therefore necessary that on
‘an issue like the present, which concerns a situation of law and
order; the Election Commisgion must considc‘; the vigws of the State
Government and all other concerned bodies or authorities before.
- coming to the conclusion that there is ho objection to the holding
of the elections at this point of time. On this aspect of the maiter,
- the correspondence between the Chief Secretary of Haryana and the-
Chief Election Commissioner shows that the latter had taken all the.

(1) {1982]28.C.C. 218,
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relevant facts and . circumstances intp account while taking the’

‘decision to hold the by-election to the Taoru Constituency in accro-
“dance with the proposed programme. The situation of law and order
~ in Punjab and, to some extent, in Haryana isa fact so notorious

fhat it would be naive to hold that the Election Commission is not

aware of it. Apart from the means to the knowledge of the situation
“6f law and order in Punjab and “Haryana, which the Election Com-

‘mission would have, the Chief Secretary of Haryana had personally

‘_appriscd'the Chief Election Commissioier as to why the State
Government was of the view that the elections . should be postponed

unti] the Parliamentary elections. We see no doubt that the Election

~ Commission came to its decision after bearing in mind the prosand |
" cons of the whole situation. It had the data before it." It cannot .
be assumed that it turned a blind éye to it. In these circumstances,
it whs not in the power of the High Court to decide whether thé
1aw and order situation in the -State of Punjab and Haryana is such
. "as notto warrant or permit the holding of the-by-elction. Tt is
N ' precisely in a situation like this that the ratio of the West Rengal Poll
. case would apply inits full ngor

‘We must add that it would be. open to the Chief Election

T C‘ommxsswner, as held in Mokhd. Yunusv Shiv Kumar Shastri,() to

-----

B degition 6 hold, ‘ths poll as notified, it is plainly his duty and
“obligation to keep the situation under constant scrutiny so as to
" adjust the decision to the realities of the s1tuat10n All the facts
- and circumstances; past and present, which bear upon the question
* of the advisability of holding the ‘pol! on the notified date have to

be taken. into account and kept 'under vigil. That is a continuing

process which can only cease after thé poll is held. *Until then, the -

Election Commission has the locus, for good reasons, to alter its
decision. The law and order situation inthe State, or in any part
of it, or in a neighbouring State, is a consideration of vital impor-
tance for deciding the question of expedlency or possibility of hold-
ing an election -at' any particular point of time. We are confident
that the Chief Election Commissioner, who is vested with lmportant

duties and obligations by the Constitution, - will discharge those

duties and obligations with a high sense of responsibility, ‘worthy of

the high office which he holds If he” considers it necessary, he

2 (1), [1974]3 S.CR, 738, 743744,
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should hold further dlSCUSSlOﬂS with the Chlef Election Officer of .

Haryana and consult, once again, leaders of the various political
parties on the question whether it is feasible to hold the poll on
the due date. . On as _important issue such as . the holding of an
election, which is of great and ‘immediate concern of the entire
political community,‘there can be no questlon of any public ofﬁmal

" standing on prestige, an apprehension which was faintly projected in

thie State’s argumenis, A sense of realism, objectivity and rion-
ahgnm.ent must inform the decision of the Election Commission on

that issue.

- It was urged that the High Court of Punjab and Haryana

would have a fair and clear. undérstanding of the happedings in -

Punjab and their respercussions in Haryana which would Justify its

interference w1th the decision of the Election Commission to hold ‘

the by-election pow. The first part of this argument need not be
disputed and ‘may even be. accepted as correct: Indeed, eVery
citizen of this country ‘who has some degree of political awareness,
would have a fair idea of the situation in Punjab and its impact on

the even flow in the neighbouring State of Haryana. - But-the second

part of the argument is untenable. The circumstance that the High

" Court has knowledge of a fact will not justify the substitqtiog byit
of its own opinion for that of 2n authority duly appointed fora

- specific purpose by the law- and the Constitution. Different people
" hold different views on public issues; - which .are often widely
" divergent. Even the judges. A Judge is entitled fo his views on public
issues but the question "is whether he can project his personal views

“on the decision'of a question like the situation of Taw and order in

a parttcnlar areaata partlcular periodjof time hold that the Electlon
~ Commission *15 in error in’its appraisal of that sxtuatwn We suppose

not.

- For these reasons, we confirm the interim order whith was

passed by us on April 18, allow this appeal and set aside the High'

- Court’s order of April 17. Unless otherwise directed by the Chief -

Electlon Commissioner, the election programme will have ' to go L

through as already notified.
There will be no order as to costs

THAKKAﬁ J. Holding ofa by-electlon to fill even a smgle

" vacancy. at the earliest date is an exiremely desirable end in a demo-

cratic framework. Even so if such circumstances exist, and a
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reasonable progrosis can be bonafide made, that holdmg the by-

election for filling up that vacancy, is fraught with grave danger, not

.~ only to the lives of clection -officers, candidates as also political

leaders addressing election meetings, as also of voters, and poses a
grave danger which altogether outwelghs the advantage of holding

the election along .with the by-elections in other States, should the

matter not engage very serious attention of the Election Com-
mission ? Not even when it is shown that with regard to the sensi-
tive and explosive situation it was likely to worsen a situation which.

. was already worse ? More is when all that was to be gained by hold-

ing the by-electlon as proposed was to be able to hold it along with
other by-elections on the same day as in other States which had by
itself no significance or virtue. And if the Election Commission

- without due deliberation summarily turns down the request to defer
.the- electlon programme for that by-election even by a few days in
such circumstances, can the High Court be faulted for passing an_

ad-interim ordef whnch has the result of postponing’ the election,
not for an indefinite perlod ‘but for a few days till the parties are

‘ heard ? Is the order passed by the ngh Caurt in such c1rcumstances
- 50 gross that instead of allowing the High Court to confirm it or

vacate it, upon the oth¥r side showing cause, this Court should

invoke the jurisdiction under Article 136 of the .Constitution of -
. India to set it aside ? More particularly when the consequence would |

be no more serious than ihis, namely, that the by-election cannot be

held (thete is no v1rtue in doing so} on the sante day along with
otper by-elections.

Tit the High Court has ‘the power to issue a direction or
order which has the effect of postpomng an election if the situation
50 demanus would appear. to be the law declared by a five-judge
Constitution -Bench presided over by the learned Chief Justice who
pr ésides over this Bench as well. In A.K.M. Hassan Uzzaman and
ot/rersv Union of India and others and Lakshmi Charan Sen- and
others v. A.K.M. Hassan Uzzaman and others) the conclusions are

recorded i in the operatwe order dated March 30, 1982 reading as
under : :

“}. The transferred case and the appeals connected
with it raise important questions which require .a careful and
dispassionate considerations. The hearing of these matters was
concluded four days ago, on Friday, the 26th. Since the judg-
‘ment will tdke some time to prepare, we propose, by this

-

() {1982]28.C.C.218.
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"Order, to state our conc]uswns on some of the points involved
in controvcrsy

(1) The High Court acted within jts jurisdiction

_ in entertaining the writ petition and in issuing a rule nisi,

B | uponit, sincethe petition questioned the vires of the
laws of election. But, with respecit it was not justified in
. passing the interim orders dated February 12 and 19, -

dated February 25, 1982. Figstly, the High Court had no
material before it to warrant the passing of those orders.:

1982 and in confirming those orders by its judgment

1984(4) elLR(PAT) SC 1

C . The allegations in the writ petition are -of a vague and - .

general nature, on the basis of which no relief could be
granted. Secondly, though the High Court did not lack
the jurisdiction to entertain the writ petition and to issue
appropriate directions therein, no High Court in the
D exercise of its powers under Article 226 of the Consti-
' oA tution should pass any orders, interim or otherwise,

. which has the tendency or effect of fnostponing an - elec-
tion, which is reasonably imminent and in relation to
which its writ jurisdiction is invoked. The imminence of

-+ theelectoral process is a factor which must guide and
E - govern the passing of orders in the exercise of the High-
| Court’s writ jurisdiction. 'The more imminent such pro-
_cess, the greater ought to be the reluctance of the High
Court to do anything, or direct anything to be dene,
which will postpone that process indefinitely by creating
, = - asituation in which, the.Government of a State cannot
F ‘be_ carried on in accordance with the provisions of the
"~ Constitution. India is an oasis of democracy, a fact of
contemporary history which demands the courts the use
of wise statesmanship in the exercise of their extraordi-
nary powers under the Constitution. The High Courts .
‘ 7 ~ must observe a self-lmposed limitation on their power to
G . act under Article 226, by refusing to pass orders or give
: - directions which will inevitably result in an indefinite
- postponement of clections o legislative bodies which are
the very essence of the democratic foundation and func-
o tioning of our constitution. The limitation ought to be
H - . observed irrespective of the fact whether the preparation

« 2dd publication of electoral rolls are a part of the process -

of ‘election’ within the meaning of Article 329 (b) of the

i



- Co'nsti'llﬂf"n' We will prongunce upon that question iater
" jn our judgment. - ERLAS
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", ', For these reasons and those which we wiil give in
our judgment later, we dismiss the writ petition filed in the
Caleutta High Court which wos transferred for disposal to
sis Court. All orders, including interim orders, passed by the

" Caleutta High Court are hercby set aside. Civil Appeals 739
to 742 of 1982 wiil stand disposcd of in the light -of the dis- -
missal of the writ petition, out of whish they arise., .

LK OB X R
L% X XX

i 2 . 5 .
_ Does Hassan’s case cenjoin that 110 such interim order can ever be
passed by the High Court ? . O A

cas¢ has been reproduced hercinabove. Of course, the exact para-
melers of the decision and the true ratio cannot be known tiil the
Judgment containing reasons is born, As on today no.onc can pre-
dit what"exactly will' be decided by the Court in Hussan's case
! whea the judgment eventually comes to be propounced (who can
} make a guess about the colour or shade of the eyes of a child which

. Bt 1o be born 7). But it can be reasonably said that the following:
iract. (1) & ;

i

. . , .
The imminence of the clectoral processis a factor -+ R

;’f::: Must guide and govern the passing of orders fn the
g :c of the High Court’s writ jurisdiction. T%m more immi- - -
the mu;h process, the greater ought to be theﬂ reluctance of
“ wiich, waourl. to do anything, or direct anything to be qone,
silyggj it Postpone ' that process indefinitely by creating a
U in which, the Government of .a Stube cunnot be

cil’[icd . T 2
1uli()n_--0n 0 accordance with the provisions :.:t'the Con_sfl—

wi!fan ; . v
Ordyy o? e viewy that Hussan’y cuse docs not enjoin that an interim
“h 4 ature can never be passed in any situation. If that .

: :
Wy “9"2“5.&: 55 . 5 W

l ) . . o ..-‘
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The relevant extract from the conclusion recorded in Hassan's,

ettt s b ' 2 Rt b,
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were not so, the Court would not have said (I) that imminence of

*electoral process is a factor which must guide and govern the passing

of orders (meaning thercby that while such orders can be passed thjs

“factor must be ‘accorded due consideration) and (2) that “more

imminent such process, the: greater ought to be the reluctance of the
‘High Court to do anything or direct anything to be done which wil

. postpone the process indefinitely” (which means it must be done
_only with reluctance when elections are immineat.) The aforesaid-
~ statement of law made in the context of “‘general elections” does

not warrant the view that Hassan's case enjoins that an election pro-'
gramme cannot be postponed even for a few days even in the case
of a by-election, whatever be the situation, and whatever be the
circumstances, in which the High Court is called upon to exercise
its jurisdiction. It is therefore not unreasonuble to progeed on the
premise that even according to Hassan’s casc the Court has the
power to issue:an interim order which has the effect of postponing
an clection but it- must be exercised sparingly (with reluctance)

" particularly when the result of the order would be to postpone the

‘installation of a demoecrutically efected popular government. The
portion extracted from the operative order in Hassan's case
brought into focus a short while ago which adverts to “imminence
of clections” and to “dircctions which will inevitably result in
indefinite postponement of clections te legiskative bodies which are
the very essence of the democratic functions of our Coastitution”
leaves no room for doubt that the observations were being made in
the context of the expiry of the term of legislature as eavisioned by
Article 172 of the Constitution of India and consequzntial general
elections for such legislature, This must be' so because the
legislature would stund dissolved on the expiry of the term,.
and a new legislature has to be elected. It is in this context

(presumably) that a reference is made to “imminence of "

elections”. For a by-clection like the one we are concerned with,
there can be no question of “imminence™ or “indifinite postpone-
ment of clections” which would stall the installation of a demo-
cratically clected goverament. It is no body's case that the party
position ivis such that the result of the election to this vacant seat
would have tled U wajurity one way or other. No oblique motive
has even been hinted at. The High Court was therefore not unjusti--
fied lu proceeding v the ussumption that it bad such a power.

.

Does the ad-interim grder passed by the High Court merit b'dng
upturned in excreise of the jurisdiction under Art, 136 of the qu-"
tutivn of India :

#
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The only question which arises.is whether the presence was a
case where the High Court could not have granted-the ad-interim

order. Be it realized that if the High Court had not granted the order.

and the Elecuon Commission had not chosen to appear on or before

April 18, 1984 the High Court would have perhaps become power- -
" less to pass any order, whatever. be the justification for-it, as the

“electoral-process” would have ‘actually’ commenced. Can the
High Court then be faulted for*passing the impugned order faced as

" it was by an unprecedented situation like the present! On fhe one
hand the Blection Commission appeared to have been altogether
-oblivious to the dimension as regards the bonafide apprehension

pertaining to the life and security of the National-leaders who might
address public meetings, the candidates; the officers engaged in elec-
tion work, and the voters, The danger was further aggravated in
the face of-open threats held out to the lives of the National leaders
of different political parties. What is more, the Blection Commis-

,'sion has shown total unawareness of the circumstance that public
‘meetings were prohibited under Section 144 of the Code of Criminal -
Pfocedure in the constituency going to the polls On the other hand

the only consequence of granting a stay would have been to .post-
pone the élection programme by a few days in the event of the

- Electiont Commission not choosing to appear in the Court (to show

cayse why the ad-interim ordersbould not be made absolute) on or
before April 18, 1984 which was the scheduled date for issuante of
the notification anpouncing the election'programme. The Election

_ Commission could have appeared before the High Court and got the

stay vacated in time instead of approaching this Court by iway of the

_present appeal by Special Leave. The Election Commission could
~ not have failed to ‘realise that no serious consequence would have
“flowed from the impugned order even if stay was vacated, ,not
- immediately, but a few days later, for, it was only a “by-clection. to

one single seat of no significance which would not have resulted .in
postponement of the installation of an ‘elected government, Worse

1984(4) elLR(PAT) SC 1

come to worse, the by-clection could not have been held along with '

by-elections in other States on the ‘same’ day. The Election
Commission has not been able to show whai possible deteriment
‘would have been suffered if the by-election could not have been so

- held on that "particular day If the ngh Court was prima-facie

satisfied that the Election Commlssmn Had failed to take into account
vital matters and appeared to have acted on mnon- consequential
considerations, and+had acted arbitrarily in turning down the request

of the State Government as also the Chief Election Officer of
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) “Haryana why could the High Court not grant a stay? And should,

this Court interfere in such a fact-situation? Learned Counsel for

the Blection Commission, though repeatedly requested, is unable to

point out either from the affidavit filed on 18th, or from the addi-

“tional affidavit filed on the 19th, that’ the aforesaid factors were taken

into reckomng by the Commission. It.is not stated that these
factors do not exist or have been invented by the State Government

. with any obligue motive. The contents of the affidavits filed by the

Election Commission reveal that it was altogether oblivious to all the
relevant factors recounted ¢arlier. There is nothing to show that a
sinfle factor was present on its mental screen. The Election
Commission has not apprised the Court as to how:and why any or

all of these factors were considered to be immaterial. No inkling -
“is gwen as to how the Election Commission thought that the problems.
could be overcome. By what process of self- ~hypnotism did the

Election Commission convince itself that free and fair elections could
be held even when public meetings were banned in the constituency?
How, and by.what process of ratiocination did the Election Conimis-

*" sion convince itself that free elections could bé held in a situation

“ where the candidates would. consider it hazardous to contest or to

indulge in election propaganda, and even voters *would be afraid to
vote? If the FElection Commlssmn had any 1dea as to how. the
hurdless could be crossed ‘and problem resolved, it has chosen not to
revéal its perception of the maiter. The Election Commission

_ perhaps has good answers. But silence is the only answer which has

been given by the Commission as also-its counsel on this aspect "1
know my-job-and-it-is-none- of-the- business-of-the-Courts” seems to

be the attitude. Al that has been stated by the learned counsel for

the Commission is that everything was considered (without even
dxsdosmg the content of the expression ‘everything’). Counsel has

- of course set up an-alibi by saying that affidavits had to be prepared
by burning mid-night oil. But in that ease the concentration would .

have been on everything of imporfance and what was ‘the essence
of the matter could not have been overlooked or forgotten. And'
if it has escaped attention, {he conclusion is inevitable that the

_Election Commission had not attached due” importance and weight-
age to the bassc problemy and had not applxed itself seriously to a’

gerious problem —_— .

The fact is established that the Chief Sécretary and the Chief
Election Officer of Haryana, had personally apprlsed the Chief
Election Commissioner of the prevailing sitnation sometime before
14th April, 1984. . Tpe Election Commission has _not even disclosed

. -
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in the petition or in the additional afidavit. Nor has . the |
Commission appriScd_uf. as to what trinspired at the
meeting: TBe Election Commission has*been less than <candid
even 0 this Court.. No doubt the Chief Election Commissioner is

3 bo}di"‘g a responsible post. But that does not make him infalliable or

ender. his decision or act any the less arbitrary if he has failed to .

this fact
Election

i

the Election Commission can still postpone the polling, if it is
¢o minded. - But should the Court remain a passive spectator in
this extraordinary situation and leave the Naiion to the mercy of an

individual, however high be his office, when it is evident that he has . « . .
: C.:_ 4

secluded himself in his ivory -tower and hasshut his eyes to the

* iaform himself of all the relevant factors and hag failed to direct his'
", atiention to the core problém. It is no doubt true that theoretically

I LT 3 i —— ke ;

realitics of the situation and closed his mind to the progrrosis of the * -~

matter. The Court can certainly satisfy itself whether the Election
Commissioner had kept his'eyes, ears and mind open, and whether
he was able to show that all relevant factors including the considera-
tion as to what advantage was to be secured as against the risk to

% fuced,” entered into his reckoning. If this is not shown to have.. - D .=

been done, as'in the present case, his decision is:vitiated and the
"Cnurt need not feel helpless. The High Court was therefore fully
justified in passing the impugned order. o

- Appeal is accordingly dismissed.. - - won
5 ™ C “« 3 A_p_pe:zl allowed,

B
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